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STI PULATI ON

It is hereby agreed by and between the parties that

signature is not waived.

* * * * *

EM LE L. CLAVET, having been duly sworn by the

Not ary Public, was exam ned and deposed as foll ows:

EXAM NATI ON

BY MR. DONAHUE:

Q.

>

O > O P> O PO

M. Clavet, is it Kla-VET [phonetic] or KLA-vet

[ phonetic]?

Kl a- VET [ phonetic].

You're here today to testify on behalf of Provider
Power; is that correct?

Yes.

Are you currently empl oyed by Provider Power?

It's an open empty shell, not enploying anybody,
including me, at this point.

Are you an equity owner in Provider Power?

Yes.

You said it's an open enpty shell.

Yes.

What does that mean?

It doesn't have any assets or business or activity.
When was the last time that Provider Power had sone

sort of business activity?
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And after it sold Electricity Maine in 2012, is
that when it ceased operating?

Well, it's still open and active with no activity.
Okay. Does Provider Power have know edge of

El ectricity Maine's operations as they happen

t oday?

No.

To what point in time does Provider Power have
knowl edge of Electricity Maine's business
operations?

When we were operating Electricity Maine, we had
Provi der Power as a hol ding company shell, but the
activity was really all Electricity Maine. I n that

| owned half of Electricity Maine and owned hal f of
Provi der Power, | would know generally what's going
on until after the sale.

Okay. But is Provider Power aware of, for exanple,
what Electricity Maine is doing right now or what
it did [ ast week?

No.

Okay. You said that even when it owned Electricity
Maine it was a shell; is that correct?

Ri ght .

Did it have any enpl oyees at that tinme?
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| don't think so. It wasn't originated to have
enpl oyees. It was just the way to own Electricity
Mai ne.

Did it own any other conpanies?
It owned ENH Power in New Hampshire and the entity
I n Massachusetts.
What was the name of that entity?
Provi der Power Massachusetts.
And that was the extent of Provider Power's assets?
Yes.

(Exhibit 1 marked for identification.)
"' m showi ng you what has been marked as Exhibit
Number 1.

MR. DONAHUE: | only have four copies.

(Di scussion off the record.)
Have you seen Deposition Exhibit Number 1 before?
Yes.
Can you tell me what it is?
It's telling us to have depositions for Electricity
Mai ne and Provider Power, where and when.
Have you reviewed this document prior to today?
Yes. Yes.
Have you reviewed what's | abel ed Exhi bit A?

(The deponent | ooked at the exhibit.)

| read through the questions, yes.




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 9 of 201 PagelD #: 1853

© o0 N o o b~ w N PP

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

>

> © » O

c » O » O » O >» O

The deposition subject matters?

Yes.

Are you prepared to discuss these 21 topics --
Yes.

-- with me today?

Yes.

Al'l of thenr

To the best of ny ability, yes.

What have you done to prepare to discuss these
topics with me today?

| read this, | took a |ook at the old terms and
conditions so that | could reacquaint nyself with
them It had been a while. Not much el se, but
just a few basic documents that | was able to find
on |ine.

Okay. And terms and conditions was one of those
docunment s?

Yes.

What el se?

The website. | took a |l ook at the website to
re-famliarize myself with that.

OCkay. s that it?

That's pretty nmuch it.

Did you talk to anyone?

My attorney.
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Anyone besides your attorney?

No.

When you were -- when Provider Power owned

El ectricity Maine, were you, M. Clavet,
compensated by Electricity Maine?

| don't remember which entity we drew our paychecks
t hrough, but | would say it was by Electricity

Mai ne.

Not Provider Power?

My recollection is that everything originated with
El ectricity Maine, so that's where | would have
gotten my first paychecks.

When did Provider Power -- what date did it -- was
it formed?

| don't remenber, but it was sometime after

El ectricity Maine got going.

Sometime in 20127

| don't recall the date.

I's Provider Power famliar with Electricity Maine's
busi ness operations before Provider Power was
formed?

| don't understand the question.

Are you prepared to discuss Electricity Maine's
busi ness operations before Provider Power was

formed?
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Yes.

After you sold -- after Provider Power sold

El ectricity Maine to Spark Hol dco, were you
compensat ed by Spark?

Yes.

I n what fornm?

It was a consulting agreement.

Tell me about that.

They paid me for a year. It was about 10 or 11
t housand dollars a month for a year.

Anyt hi ng el se?

No.

When did Provider Power become aware of this

| awsui t ?

I woul d suppose at the same time that Electricity
Mai ne becanme aware of it.

Is it when you received a copy of the complaint?
Yes.

Okay. Do you recall when that was?

No.

When did you do to preserve docunents after

| earni ng about this lawsuit?

Well, we | earned about the lawsuit and Spark woul d
have been preserving documents, because they had

t aken control.




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 12 of 201 PagelD #:

o ©O© 0o N o o b~ w N P

[ —

12
13
14
15
16
17
18
19
20
21
22
23
24
25

1856

12

So what did Provider Power do?
Not hing in particular.
You didn't do anything to preserve docunments that
m ght be relevant to this [awsuit?
Wel |, everything was preserved in that everything
we had was preserved. ' m not sure | understand
t he question of what did | do.
Okay. So does Provider Power have a web page?
It may have.
Did Provider Power make changes to that web page
after this lawsuit was initiated?
No. No.
Did Provider Power enployees have e-mail addresses?
| don't recall who would have been an enpl oyee of
Provi der Power versus Electricity Maine.
So if an enployee has an e-mail address that's
at Provi der Power.com or something simlar, those --
that website domain is actually Electricity Maine's
and not Provider Power's even though it says
"Provi der Power ?"

MS. HEWEY: Object to the form
" m not sure what you're asking. And | -- |
woul dn't know who owns a website other than ny
routi ne operation would be that Electricity Maine

was the operating conpany and Provider Power was
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just a holding conpany. So there may have been
some duplicate stuff, but Electricity Maine and ENH
Power were the real conpani es.

OCkay. So if enmpl oyees had e-mail addresses that
were -- that said "Provider Power" or

at Provi der Power.com that person, whether it's you
or another person with that e-mail address, you're
saying that those are Electricity Maine enpl oyees
and not Provider Power enpl oyees?

MS. HEWEY: Object to the form of the

guesti on.

Go ahead.
"' m not saying they're enmpl oyees. "' m just saying
| don't recall if a Provider Power e-mail address

was uni que to anything that would have just been
Provi der Power; nore that it would reflect what
El ectricity Maine was doing.

So let's assume that Provider Power had sonme
e-mails -- it had enployees and those enpl oyees
sent e-mails. Did you do anything to preserve
those e-mail s?

They woul d have been preserved.

What steps did you take to preserve then?

We woul d have given access to all of that to an

I nquiry. If it was requested, we woul dn't have
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t aken anything down or away or -- except in the
normal course of business of selling the asset and
not continuing a particular piece that wasn't
serving them "Them' being Spark.

Did Provider Power have a Facebook page?

| don't know. | would mostly focus on the fact
that Electricity Maine would have had a Facebook
page.

Did it have a youtube page?

| don't recall a youtube page, but | wouldn't be
surprised if it had one.

Provi der Power had one?

| don't know that they did or didn't, but those
types of social media were comon to have. So if
there was one, then | wouldn't be surprised by it,
but | don't recall if there was one still
avai l abl e.

So you said that all of the -- at |least a | ot of
Provi der Power's information was transferred to
Spark; is that correct?

They bought all of the assets and intell ectual
property and rights and all of the things that you
woul d assume they would have wanted to do their
busi ness, and we sold it to them

OCkay. So woul d that include past comuni cati ons
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bet ween Provi der Power enpl oyees?
| would assume that if you asked for it, we gave it
to you. And if you asked for that, you got it.
"' m not asking what you gave us just yet.

|f there were comunications between Provider
Power enpl oyees, Spark has those now? Is that what
you're saying?
| would assunme so. | would believe so.
Okay. And do you know what Spark has done to
preserve evidence in this case?
Not specifically all of the pieces that they
control; but from what | understand and what | have
been told, they compiled everything per the request
and delivered it.
OCkay. Do you have a personal e-mail address?
Yes.
What is it?
I have one | set up just a few months ago.
Ecl avet6@mail .com
Did you have a personal address before then?
No.
No personal e-mail address?
No.
Back to 2011, you never had --

Never.




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 16 of 201 PagelD #:

© o0 N o o A~ w N P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1860

-- a personal e-mail

No.

MR.

that's a spreadsheet

DONAHUE:

16

addr ess?

| have an exhibit here, guys,

and rather than printing it

out for everyone | figured |I'd just put it up here

and we' ||l

can be put

MS.
MR.

MR.
smal | er.
MS.

see that?

identify it by Bates stanp nunber and it

in the record.

HEWEY:: Sounds |i ke -- makes sense to ne.
DONAHUE: Can people see that at all?
HALLETT: The nunbers are m ssing over on
DONAHUE: Yeah, it's a little bit
HEWEY: | think the witness -- can you
THE DEPONENT: Yeah, | can see it. There's
but | can | ean forward.

just a little glare,

MR.
MR.
is funky.

docunment

AROMANDO:
DONAHUE:

VWhat's the Bates reference?

This is Defendant's 271. The 1

It doesn't appear when you | ook at the

in the file, but then when you open it up,

there's a 1 on it.

when you

open it up,

This will

So it looks like it's 27, but
it says 271.

be Deposition Exhibit Nunber
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(Exhibit 2 identified.)

MR. CUMM NS: So the deposition exhibit wll
be XL-2717

MR. DONAHUE: Def endant's 271.
So M. Clavet, I"'mgoing to represent to you that
this was produced to us in discovery and this
appears to be -- I'"m hoping you can tell me what
this is. It appears to be account information for
the named plaintiffs in this case.

Can you tell me a little bit about what we're
| ooki ng at here?
If you're telling me it's the named plaintiffs,
then | would assunme that there are three of then?
Yes.
So there are three |ines.
OCkay.
I|'"mreading the way that it was formatted across
the top, where it gives you customer nunbers and
service | ocation numbers, meter numbers, account
numbers.
So let's ook at this Colum 1. It says "nmeter
service start date."

Can you tell us what that is?
A meter service start date, | would assume is when

the customer started service with Electricity
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Mai ne.
OCkay.
And those woul d be dates: mont hs and year.
Okay. So for this customer, they started March 10,
2012 and ended September 12, 20177
That's what this report would indicate.
Now, what about the ... actually, hold on

Can you tell us -- I"'mgoing to the next page
of the spreadsheet here. Can you tell us what the
contract effective date is?
The contract effective date would be the date that
the contract with the customer would have started,
whi ch woul d, per normal course of business, be
sometime after they enrolled and the utility would
have made El ectricity Maine the supply conpany.
Okay. So it's not the date that they sign up.
Correct.
It's the date when their service switches from
utility to Electricity Maine.
| believe that's what that it.
And when they are re-enrolled or renewed, there's a
new contract date? |Is that correct?
Yes.
So |"mgoing to the next page here --

MS. HEWEY: Could you just -- for the record
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just say which tab it is?

MR. DONAHUE: Sure. This is -- the one we
were just | ooking at was called "contract history"
and this is titled "invoices post CIS conversion."
" m | ooking at Col um N. It says "item service
start." Can you tell us what that is?

|'' m not sure what that itemis unless it refers to

a particular invoice on that tab. ltem service
start, item service end. | believe that's a
particular nonth invoice start and end date. ' m

judging that fromthe start and end dates | ooking
li ke they're a month and that being an invoice tab.
Let's go back to "contract history"” for a second
here.

| ' m back on the "customer info" tab and I'm
| ooking at Colum X, where it says "sal esperson
code. "

Can you tell us what that columm represents?
That would be a -- my belief is that that's a tab
that the customer, when enrolled, would have chosen
as to how they came to hear about Electricity
Mai ne.
So this person -- this is Ilike a referral or a
reference code?

Yes.
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So Electricity Maine asks customers, when they sign
up, how they came to hear about Electricity Maine?
Yes.

OCkay. | " m going to close Defendant's 271

| "' m now | ooki ng at anot her spreadsheet, which
IS not something that was produced in discovery,
but it's been excerpted fromtwo different
documents that you provided us in discovery. Thi s
document is titled "extracts defendant's 5171 and
51752."

MS. KAYATTA: Shoul d that be 5172? We don't
have a Bates range that goes as --

MR. DONAHUE: | think some of your Bates
numbers had an extra digit. Li ke that | ast one we
| ooked at. We can discuss that off the record.
OCkay. So --

MR. HALLETT: s this an exhibit?

MR. DONAHUE: Yes, this is an exhibit. This
is Exhibit Number 3.

(Exhibit 3 identified.)

MS. HEWEY: Are you going to provide us with
a copy of Exhibit Nunmber 37

MR. DONAHUE: | guess you can have one.

Okay. So let's lIook at where it says "contract

effective date.” That's something we | ooked at in
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t he Defendant's -- Exhibit Number 2 and you said
t hat was when service switched fromutility to
El ectricity Maine; is that correct?
Or anot her supplier perhaps.
OCkay.
That would be my belief.
OCkay. Now, how does that relate to the colum that
-- in the other spreadsheet that said "meter
service start date?"

MS. HEWEY: Object to the form of the
guesti on.

| f you understand it, you can answer it.
What does "meter service start date" stand for?
(The deponent | ooked at a document.)

I woul d expect that the meter service start date is
the date on which you would start measuring
electricity for that --
Should that line up with the contract effective
date?

MS. HEWEY: Wouldn't it be easier to show him
his own exhibit rather than your extract?

MR. DONAHUE: Yeah, except it's really hard
to compare the two. We can try, but
l"mgoing to represent to you, M. Clavet, that in

the information you provided us, sometinmes the
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contract effective date varies drastically -

per haps by a couple years - fromthe meter service
start date. |"'mjust trying to figure out why
there would be like a two-year delay between those
two things when it seems that they should be
occurring, you know, around the same time peri od.

| woul d suspect that it could be times where
customers' contracts are -- are changed per their
request or at a renewal or at gap times when the
terms changed. | can't tell you specifically
because | had IT fol ks who specialized in matching
those. We hired people to do that. So |'m not
sure how those got tied together. | understand
your question, but |I'm not sure what some of the
reasons m ght be why they wouldn't exactly match
up.

Okay. But what you're saying is that typically

t hey should be relatively close in time to each

ot her.

| would think that when you get a new customer and
you have a start date and a contract date, they
woul d have a correlation. | don't know what ot her
t hi ngs m ght have happened al ong the way where
customers' contract periods m ght vary and how

that's carried to relate to the meter start date.
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Okay. You just tal ked about sonme IT people. Who
woul d those peopl e be?

Primarily ESCO Advisors and EC Infosystems woul d be
the two primary compani es that we hired to manage

t he dat a.

Where are they based? Here in Maine?

No. | " m not sure where they're based. Not 1in
Mai ne. | would assume Texas-i sh. | don't recal
where their home base is. | know one of them had

even noved. We could find it on their websites
qui ckly.

So when did Electricity Maine start its business
operations?

Well, we started the business concept somewheres
around 2010.

Okay. And the purpose of Electricity Maine was to
sell power to residential consumers?

And smal |l business and medi um size business as
wel | .

What's the technical termfor a small business
customer? Is it small commercial or ... | know
there's a special term an industry termthat small
busi ness is kind of classified as.

Al'l the utilities have their own names and their

own ternmns. Picking CMP for one would be SBS:
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Smal | Busi ness Service. NGS would be a medium
forget the acronym for | arge.
And what about Bangor Hydro.

MS. HEWEY: What do you nmean, what about
t hent?
What's their termfor a small business customer?
| think they use the sane. "' m not positive. I
think we use the same. And you nmean Emera.
Yeah, Enmer a.

So when did Electricity Maine actually go
live? When did it start providing power to

consuners?

24

Probably in the mddle or the end of 2010. W had

a very few accounts at the beginning to kind of do

a beta, to see how the data would fl ow.

At that time who provided power to residential
customers in Maine besides you were providing a
smal | amount to beta customers?

There was standard offer service and there were a

f ew ot her CEPs.

Do you know what percent of customers were enroll ed

in standard offer service at that time?
A |l arge percentage, but | don't know exactly.
When did Electricity Maine start advertising?

Not | ong after we started the business in 2010.
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coul d have been into '11 where we started spending
money, but it could have been towards the end of
2010.

What type of advertising did you do at first?
Probably newspaper. | think radio came | ater
television even |ater than that.

Was there any radio advertising in 20117

| don't recall when it started. | woul dn't be
surprised if there was, but I don't remember when
it started; when we tried radio.

How did Electricity Maine create its promotional
material? Was it done in house or did you use a
third party marketing firnf

Some of it was done in house, sonme of it was done
with the help of the individual places that we
woul d advertise. They would | end help.

And that was at first?

Thr oughout our time, a typical newspaper would say
here's some sampl es of ads; something at this size
woul d cost this much and we can make it in
this-many colors or we can, you know, sell you this
many if you buy this many at this price. They
woul d give you help in trying to come up with
advertising.

Okay. And who created the content that was
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ultimately distributed?
We would do it in house or we would hire people who
were good at design to help make them attractive.
We would -- once we got to television ads, the
tel evision station would add creative elements to
it.
And who were -- who was part of your in-house
mar keti ng tean?
It changed over time. W had a few people in the
department that had -- that took care of different
pi eces of the business. Candace Sanborn was the
head of our marketing department and she would
generally have three, six, people working with her;
some in house and sonme out.
What are the names of those people?

MS. HEWEY: You' re asking throughout the
entire time?

MR. DONAHUE: Yes.
I won't be able to come up with all of them but
some of them would --
-- start back in 2011. Who was part of the
mar keting team at that point?
It would have been perhaps Danielle Beckwith,
Ashl ey Rand. Then we brought in Candace Sanborn

and WIl| Fessenden.
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When did they join Electricity Maine?
Probably in the '12/'13 area. 2012/ 2013 time
frame.
Dani el l e Beckwith was the first enpl oyee of
El ectricity Maine.
(Exhibit 4 marked for identification.)
"' m showi ng you what has been marked as Exhibit 4.
Are you famliar with this document?
(The deponent | ooked at Exhibit 4.)
Yes.
Can you tell us what it is?
It looks like a request from Mtch Tannenbaum at
the Maine PUC to Electricity Maine asking us a
series of questions about advertising.
And it's conmplete with your responses; is that --
Yes.
OCkay. So the PUC inquired with these questions and
then, in this document, you responded.
Yes.
And what was the date of your response?
(The deponent | ooked at Exhibit 4.)
MS. HEWEY: You're asking what the date --
MR. DONAHUE: \When did he send this
correspondence to the MPUC.

| don't see a date on this particular letter. ' m
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| ooking for a clue as to when that m ght have been
sent.
(The deponent | ooked at the exhibit.)

| don't know that | can tell fromthis.
In the first paragraph it says on [reading] On
behal f of Electricity Maine I'"'mwiting to respond
to your letter of May 8, 2013 requesting --
Oh. Yes.
Okay. So let's assume it's sometime after May 8th.
Yes.

MS. HEWEY: And probably before May 24t h,
when it was received by the PUC.

MR. DONAHUE: Perfect.

MS. HEWEY: Not that | want to help or
anyt hi ng, but we can move on.
So let's go down -- in question 1, let's go down to
the third paragraph in response to question 1. |t
says [reading] Electricity Maine radi o pronotions
t ake several forms. Occasionally Electricity Maine
wi Il produce its own ads of 30 to 60 seconds that
It provides to radio stations to run. Electricity
Mai ne has al so provided scripts of 15, 30, or 60
seconds in length for the radio stations to produce
with their own | ocal talent. A third category of

radi o spots are 5-second blinks that are previously
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recorded and air as schedul ed. More frequently
El ectricity Maine provides radio stations with
tal king points that are read live on the air or
recorded to sound live and played at other tinmes of
the day. These live or sound-live spots may then
be put into the automated system as part of the m x
of conmmerci al s.

I s that an accurate description of how
El ectricity Maine promotes on the radio?
That woul d have been -- yes, at that time, it would
have been.
Is that simlar to how Electricity Maine pronoted
on the radio in 20117
I don't know what we did in 2011 per se, but this
woul d have been responding to Mtch's question in
2013. So I'"'msure it was relevant to his question.
| don't remember what we did in '11 exactly.
Well, you -- you testified that you created
material in house.
Yes.
And then it was distributed to various medi a
outlets including radio stations; is that correct?
Correct.
Some of those distributions came in the form of

tal ki ng points?
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Yes.
Some of them came in the form of scripts that would
be read by DJs or radio personalities?
Yes.
And that's what Electricity Maine was doing in
20137
Yes.
And in 2011?
|"m specul ating that we may have done some in '11.
What about in 2012.
| don't recall the timng of when those were run,
but | know fromthis --

(The deponent pointed at Exhibit 4.)
-- that that's what we were doing at the time.
" m not asking if you did the pronotions that are
attached to this exhibit. | "' m just asking is that
how your advertising process worked in 2012.
That woul d have been one of our advertising
systemns.
So let's flip down the exhibit to ... it's not --
t he pages aren't numbered, but after your response
there is -- let's go to the second e-mail that you
provided to the MPUC. It's dated February 13,
2013.

(The deponent | ooked at the exhibit.)
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Yes. From W Il Fessenden?
That's correct, yes.
Can you tell me about this e-mail?
Let me take a second to read it.
(The deponent | ooked at Exhibit 4.)
MS. HEWEY: Your question was tell me about
this e-mail. Do you think you could hone in a
little more on that?
MR. DONAHUE: Sur e.
So this e-mail is fromWII Fessenden; is that
correct?
Yes.
Who is WII| Fessenden e-mailing?
| can't ... that was my question as well.
Is WIIl Fessenden e-mailing various radio stations

providing themw th tal king points?

"' m supposing he is, but |I don't see who he se
to in here. It says fromWIIl, sent; and the

subj ect and the attachments, | can't tell who

went to.

Let's flip to the next e-mail that's contained
this exhibit. It's from WI| Fessenden again.
MS. HEWEY: March 8t h?
MR. DONAHUE: Yes.

So we have another e-mail from WI| Fessenden

nt

It

n

it
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Yes.
This is dated March 8, 2013.

Who are the recipients of this e-mail?

(The deponent | ooked at the exhibit.)
Many of them seemto be radio -- radio people or
radi o compani es or radio sales-type people. That's
my specul ation.
So this e-mail is WII| Fessenden distributing
tal ki ng points?
Yes.
Let's go back to that other e-mail real quick.

s this e-mail that we were trying to figure
out who it was sent to before, is this e-mail also
W Il Fessenden distributing talking points to
various radi o stations?
| can't tell. It's not the same day. It 1s WI
Fessenden speaking to somebody.

Let's go to the next page. It says Electricity
Mai ne endorsenment tal king points.

MS. HEWEY: The next page after the first
e-mail or the second --

MR. DONAHUE: The first e-mail.

Are these -- is this an exanple of talking points
that were distributed to radio stations?

(The deponent | ooked at the exhibit.)
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It | ooks |ike they are.
And then the next page, it has "Electricity Maine"
at the top?

(The deponent | ooked at the exhibit.)
Yes.
Are these also tal king points that were distributed
to radio stations?
| can't tell fromthis, but they |look |like they
woul d be.
What about the page after that.

(The deponent | ooked at Exhibit 4.)
They |l ook |ike they would be as well.
And the next page?

(The deponent | ooked at Exhibit 4.)
I would speculate that it's a tal king point. It
doesn't give me much information about it.
So all of those were exanples of tal king points
that were distributed by radio -- by Electricity
Maine to radio stations?
Some of them | ook to be.
OCkay. And this entire exhibit, Exhibit Number 4,
this was -- with the information we just | ooked at,
this whole thing was a response to the PUC;, a
response to their May 8, 2013 inquiry?

If it's the complete response that | sent, it would
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be. | got this from you. | assume you have it al
t here.
So your written response is -- is this signed by
you?

The letter is, yes.

So attached to that letter are these exhibits; and
that's what we were just |ooking at?

Correct.

And so this entire Exhibit 4 is your written
response, with exhibits, to the PUC.

I would speculate that it m ght be, having gotten
it fromyou. | know that's nmy signature --

-- sent it to the PUC in 2013.

| sent a -- | did answer the PUC in 2013.

Did you attach all of those exhibits - the talking
points and e-mails - along with your response to

t he PUC?

| think I did.

Did Electricity Maine have any standards or
internal guidelines for creating marketing

mat eri als, promotional material s?

I don't know if | understand what you're asking.
Well, did anyone -- did you, for exanple, review
El ectricity Maine's ads before they were aired?

We woul d have gotten | egal advice or advice from
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t he PUC.
Woul d you agree that a conpetitive electricity
provi der shoul d advertise using accurate and true
i nformation?
Yes.
Woul d you agree that a conpetitive electricity
provider should not omt material information from
Its advertising?
Yes.
You agree that if a competitive electricity
provider omts or m Ssrepresents important
information it has a duty to |ater provide that
information to the consumer?
| think that they have a duty to follow the rules
and follow their contracts, yes.
Woul d you agree that a conpetitive electricity
provi der that prom ses savings should in fact
deliver on that prom se?

MS. HEWEY: Obj ection, form

MR. AROMANDO: Obj ection
You can answer.
Coul d you ask the question again?
Woul d you agree that a conpetitive electricity
provider that enrolls customers on a prom se of

savi ngs should save those custonmers nmoney?
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MS. HEWEY: Same obj ection.
MR. AROMANDO: Same obj ecti on.
You can answer .
THE DEPONENT: | apol ogi ze. ['"m just not
sure what |I'm supposed to say when you say some of

t hese things.
MS. HEWEY: You get to ignore us.
MR. CUMM NS: You just answer the question.
I think that we should stand by our contracts and
if we quote a price, it should be that price. And
if there's a savings there, there would be a
savi ngs there.
Woul d you agree that if a competitive electricity
provi der makes statements about price that are
m sl eading it should |later correct those
statements?
| can't speak for all electricity providers, but I
think that the pricing should be quoted clearly and
peopl e should know what price they are paying.
(Exhibit 5 marked for identification.)
' m showi ng you what has been marked as Deposition
Exhi bit Nunmber 5.
(The deponent | ooked at Exhibit 5.)
Can you tell us what Deposition Exhibit Number 5

i s?
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It looks |ike a message for a media dated April of
2012 in which we were giving away power to a
hundred customers and it | ooks like it was a
canpai gn that was being explained to some medi a.
These are tal king points that you distributed to
vari ous media outlets?

They | ook more |ike an explanation of what the
program was. I don't know that they're talking

poi nts. It says it's a message.

Can you | ook at the bottom where it says "see Page
2 for standard media messagi ng?"

Yes, | see it.

What does standard medi a messagi ng mean?

| don't know what standard means, but in this case
it's telling me to go to Page 2 to see what we were
announci ng so that the media would have a basic
under st anding of it.

And these are not -- you're saying these are not

tal king points but something you distributed to the
medi a so they would know what your advertising
message is going to be?

Tal ki ng points would be different generally than a
message to medi a.

Tal ki ng points are what we were | ooking at in

Exhi bit Nunmber 4.
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Some of those were tal king points.
Let's | ook at Page 2 of this exhibit.
(The deponent | ooked at the exhibit.)

Yes.
The second bullet point says [reading] save up to 5
percent on your nonthly power bill by switching to
El ectricity Maine.

Is that correct?
| read it, yes.
OCkay. Now i f you go to the fourth bullet point, it
says [reading] these 100,000 custonmers of
Electricity Maine will save nmore than 13 mllion on
their utility bills this year versus what they
spent in 2011.

Is that correct?
That's what it says.
How did you come to that nunber; that 13 mllion?
| don't recall where that comes from per this
letter.
You don't recall how you got to the number 13
mllion?
No.
In here you're prom sing that the 100,000 customers
of Electricity Maine will save more than 13 mllion

versus what they spent in 2011.
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MS. HEWEY: Object to the form of the
guesti on.
You can answer.
Coul d you ask the question again?
In this message you're prom sing that 100, 000
customers of Electricity Maine who are already
enrolled will save more than 13 mllion on their
utility bills versus what they spent in 2011.

MS. HEWEY: Obj ection, form

| see the statement. I don't know that it's a
prom se

Well, whatever you want to call it --

| call it a statement on a page.

So you don't know how you got to 13 mllion?

| don't recall.
Did you use math to get to that nunber or did you
just write "13 mllion?"
MS. HEWEY: Obj ection, form
| didn't wite this.
Well, Electricity Maine wrote this; right?
| suppose they did. | don't recall the math.
Do you know what math Electricity Maine used to get
to 13 mllion?
| don't.

Let's go back to that for a second. You said you
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don't -- your testinmony is you don't recall what
the math was to get to 13 mllion. Do you know if
that 13 mllion was in conparison to the standard
of fer?
| don't recall what the basis was for it in 2012.
This was written in 2012. | don't recall.
Okay. But what is that 13 mllion in conmparison
to?
| don't know.
Well, what would Electricity Maine be comparing its

savi ngs to?

| would suppose they were comparing their savings
to the conpetitive market, the standard offer, or
what they would have spent previously.

If they were enrolled --

| don't know -- | don't know the vari ables and the
mat h that were put into any -- into this
cal cul ati on. | don't recall how it was cal cul at ed.

You prepared today to testify as to all the
deposition subject matters that were designated in
Exhi bit 1.

Yes.

But you don't know how you got to the nunmber 13
mllion.

| don't recall a formula for that |ine.
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1 Q. Did you just guess?
2 MS. HEWEY: Obj ection, form
3 MR. AROMANDO: Obj ecti on
4 Q. Who woul d know what math was used to get to 13
5 mllion?
6 A. We have a | ot of people who know math. | don't
7 know who woul d have cal cul ated that at that time.
8 I don't know what went into cal culating that
9 number .
10 Q. Wel |, obviously someone did it.
11 A. Yes.
12 Q. Can you tell me who that would have been?
13 A. | can specul ate.
14 Q. Who created this document?
15 (The deponent | ooked at Exhibit 5.)
16 A. I don't know if the | ast page tells me who created
17 it, if that's a printout of that, because |I'm not
18 fam liar with how these documents record, but
19 there's an author name on it.
20 Q. Who was t hat?
21 A. M. Gosselin, which would have been an assistant.
22 Q. And who did she work for?
23 A. She wor ked for nyself.
24 Q. Okay. She wor ked for Provider Power?
25 A. She worked for -- | don't know which she drew her
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payroll from | would think it would have been
El ectricity Maine.
OCkay. So Electricity Maine would know how -- if
she's an enmpl oyee of Electricity Maine, Electricity
Mai ne woul d know how she got to 13 mllion?
Somebody woul d have.
So Electricity Maine would know.
Yes.
"' m showi ng you what has been marked as Deposition
Exhi bit 6.
(Exhibit 6 marked for identification.)
(The deponent | ooked at Exhibit 6.)
Can you tell me what this is?
This | ooks like a television commerci al.
Now, are these talking points for a TV personality
or is this a script that someone reads to create a
television comercial?
" m not sure. It looks like it's how you write up
to try to create a commerci al .
And this was created by Provider Power?
It would probably have been created by Electricity
Mai ne and |' m guessi ng Channel 13 because they were
the ones who did nost of the creative on
commerci al s.

You' re saying that Channel 13 did the creative?
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Sonme.
Who prepared this document?
This | ooks like it would be a Channel 13 document.

MR. AROMANDO: Ben, before your next
guestion, |I'mjust curious where this came from
Does this have a Bates number? | don't see a Bates
nunber on my copy. l"m just wondering where it
came from

MR. DONAHUE: | believe we received this in
response to a subpoena.

MR. AROMANDO: From - -

MR. DONAHUE: | think it was -- | can't tel
you right now. Perhaps Em |l e can hel p us. It was

produced to you with a Bates stanp, but that's not
this version

MR. AROMANDO: OCkay. I f you can give us a
Bates reference | ater, that would be hel pful.
So is it your testimny that Channel 13 prepared
t hese tal king points?
| don't know who produced it. It | ooks like the
way they would have made a sales pitch to us to
sell what | ooks Iike a 30-second commerci al . It's
sent to Electricity Maine, per this, in 2013. And
the way the boxes are set up, it looks like it's

tal ki ng about how they would make a commerci al . I
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think, if they didn't produce it by thensel ves,
t hey would have formatted something |like this so
someone coul d understand what the discussion was.
I want to go back over the process of creating
medi a content. You testified that some of it was
created in house.

Was it created by Provider Power or
El ectricity Maine?
| would say this was created --
Not this document, but in general.
In general it would have been Electricity Maine.
So Electricity Maine would know exactly who and how
t hat content was created?
They woul d have all the records of that.
Okay. Now, you said your first -- Electricity
Mai ne's first radio advertisements ran in 2011; is
t hat correct?
| don't know the start dates, but | wouldn't be --
Woul d someone at Electricity Maine know the start
dat es?
| suspect they woul d. | don't -- you know, | don't

recall the exact start of radio, if that's your

guesti on.
OCkay. Let me -- I'mgoing to a radio advertisenment
here.
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MR. DONAHUE: Are we on 77
MR. CUMM NS: Yes, 7.
So this has been produced to us as Defendant's
2761. |t has a docunment date of October 17, 2011

"1l play it for you and you can tell me if that
was the roughly the time frame that this
advertisement aired.
(Exhibit 7 identified.)
(An audi o recordi ng was played.)
MR. CUMM NS: So the record should reflect
that the advertisement was broadcast for the
wi t ness.
That file was produced to us with a document date
of October 17, 2011.
| s that roughly when that advertisement ran?
| would assume so.
Okay. Now, that advertisement offered a way for

consumers to save noney on their electricity bill

-- that they'd save 3 to 5 dollars a nonth in
comparison to the standard offer?

Yes.

El ectricity Maine ran a fair number of ads in the

fall of 2013. They all had the same message.
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Woul d you agree?
MS. HEWEY: Weren't you tal king about 20117
MR. DONAHUE: Excuse ne.
The fall of 2011.
They woul d have had multiple messages.
Woul d you agree with me that the primry nmessage
was saving consunmers noney at |east at that time?
No, that was one of the messages.
But you agree that the ad we just |listened to was
about saving consumers noney.
That was one of the points.
So this recording is Bates stanmp -- produced to us
as Bates stanmp 2736.
MS. HEWEY: This is a different one?
MR. DONAHUE: This is a different one;
Exhi bit Number 8.
(Exhibit 8 identified.)
(Di scussion off the record.)
(An audi o recordi ng was played.)
The date of that document was October 27, 2011.
Woul d you agree or -- is that roughly the
time frame that that advertisenment aired on radio
stations?
I would assunme so.

Do you have any reason to believe that it was not
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that time period?
Not by just listening to it, no.
Well, if the document was produced to us and it's

date stanmped October of 2011, do you have any
reason to believe why it would have aired during a
different tinme?

| can't tell when it aired. | f the document is
stamped that date, that -- does it say it was aired
t hat date or does the document --

" m saying it was created at that date.

It may have been created that date. They may have
run it another date.

What date would that be?

Whenever the radio station wants to.

Do you have any reason to believe that that was
aired after 20117

Sometimes they would run radio ads at different
times from when they recorded them So yes,

woul d have reason to believe that it could have
been run at different times.

Do you think that was run in 20127

I|"m just saying categorically they run their ads
when t hey have slots. It doesn't mean that they
were recorded then.

Okay. Would Electricity Maine be able to tell us
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exactly when this ad ran?
| don't know.
Well, who would be able to tell us when the ad ran?

The radio station m ght be able to tell you when
they ran certain ads.
Do you think this ad ran in 20127
MR. AROMANDO: Obj ecti on
I woul d specul ate of when it ran.
Do you think it ran in 20137
MR. AROMANDO: Obj ecti on
| don't know when it ran.
So you're not prepared to answer the question of
when it ran?
I will answer the question by saying | heard the
ad, | know it was recorded, | don't know when it
ran.
MR. DONAHUE: Let's take a break here.
(A brief recess was taken.)
* * * * *
(Di scussion off the record.)
MR. DONAHUE: So do you want put our
stipulation on the record?
MS. HEWEY: | don't know that we have a
stipul ati on. | said if you ask him-- | mean if

you ask himwas it the intention that the
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advertisement would be played near the tinme that
t hey were produced, the answer would be yes.
Correct?
THE DEPONENT: Usual |l y.
MS. HEWEY: Does that answer work for you?
It was generally the intention -- and you have to

tell me if it works for you, too, John. You have
some -- well, | don't know what role you have.

It was generally the intention of the
conmpanies to -- that an advertisement would be run
near the time that it was produced. I s that clear
for everybody?

THE DEPONENT: Under st andi ng there could be
errors or different radio stations could --

MS. HEWEY: -- just talking --

THE DEPONENT: -- bl ocks of tinme.

MS. HEWEY: We're just talking about the
intention.

THE DEPONENT: Yes.

MS. HEWEY: Does that work for you?

MR. DONAHUE: | don't know how far it's going
to get us.

MR. HALLETT: -- we need subject matter.

MS. HEWEY: Well, the subject matter -- |

mean we're tal king about adverti sements.
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THE DEPONENT: -- tal king about tim ng.
CONTI NUED EXAM NATI ON
BY MR. DONAHUE:
Q. So M. Clavet, we | ooked at some correspondence

with the PUC earlier this morning.
Yes.
There was a letter that you wrote to the PUC at
some point in 2013; is that correct?
Correct.
That, | think, was | abeled as Deposition Exhibit
Number 4.
MS. HEWEY: Yes.
Q. And that -- Defendant's Number 4 is the conplete
package that you sent to the PUC, is that correct?
A. I don't know that, but it |ooks to be a package
t hat went to the PUC.
Q. Well, you sent it to the PUC.
MS. HEWEY: You've given hima document that
I's not Bates stanped. \hatever it is, we're going
to agree to it, but he can't, as he sits here
t oday, | ooking at a document that's not Bates
stamped, know that that is conmplete. That's the
only issue we have.
MR. DONAHUE: It has his signature on it.

MS. HEWEY: Well, it's a letter. Fi ne. But
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what he's saying is | can't tell, as you sit here

t oday, without Bates stanps, not knowi ng where that
came from whether those are the actual
attachments. That's reasonable, but it's also not
somet hing that we need to fight about --

MR. DONAHUE: -- that the record -- the
exhibit is conplete.

MS. HEWEY: Unl ess we go back and | ook at our
own records - which we produced that to you as well
- and see if that's -- and compare it to what we
produced, he can't answer that.

MR. DONAHUE: Well, perhaps that's a
di scussi on for another day.

So you received some sort of correspondence on May
-- | believe it was May 8, 2013; is that correct?

MS. HEWEY: From t he PUC?

MR. DONAHUE: From t he PUC.

(The deponent | ooked at a document.)
Yes.
And the PUC contacted you because it was concerned
about the representations on price that you were
maki ng in advertisements; is that correct?

MS. HEWEY: Obj ection, foundati on.

My recollection is that they heard some radio ads

t hat were playing that weren't reflective of what
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was happening at the time. The radio ads were --
were run by one of the DJs at the wrong time and
weren't accurate.
So at sonme point you -- you had a transition in
your advertising strategy? That's what you're --
We had to update the ads to make them - -
So you changed your ads from one subject matter to
anot her.

MS. HEWEY: Obj ecti on.
| don't recall what we did, but we stopped those
ads that were running --
And the --
-- corrections.
And the ads that you stopped from runni ng were
advertisements on price; ads that prom sed price
savi ngs.
Price would have been one of the considerations.
And then at sonme point Electricity Maine
transitioned to not advertising on price; is that
correct?
El ectricity Maine had a | ot of advertising
campai gns that advertised a |lot of different
features and benefits.
That wasn't my question.

Can you repeat your question?
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Let me try it a different way.
At some point Electricity Maine stopped
advertising on price; is that correct?
| don't think that's correct.
(Di scussion off the record.)
(Exhibit 9 marked for identification.)
(The deponent | ooked at Exhibit 9.)
So this docunment is Bates stamp Bl ueberry 20 and
21. It's been | abel ed Exhi bit Number 9. This is
an e-mail from WI| Fessenden, who was a Provider
Power enpl oyee; is that correct?
Yes.
W Il Fessenden is e-mailing a bunch of radio groups
it looks like.
Is that correct?
Yes.
The date of this e-mail cannot be correct.
MR. AROMANDO: | agree with that.
(Di scussion off the record.)
The date of the e-mail is incorrect, however, let's

| ook at the second paragraph. It says [reading]
Attached are the |atest tal king points for jock
endorsements. Pl ease note we are shifting away
from focusing on savings. | nstead tal ki ng about

doi ng business with a Mai ne owned conpany.
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| see that.
When was the shift away from offering savings?
It was a shift towards other tal king points. We
had many. | can't tell when this is dated and |
don't see the tal king points.
' m asking you when was the shift away from
focusing on savings.
We never shifted totally away from savi ngs. We
added nore tal king points to the DJs, to give them
more to tal k about, and other things that were
rel evant at the time.
So are you saying that Electricity Maine continues
to advertise that it will save people nmoney?
No, |I'm saying that we are not abandoning the fact
that price is part of the product.

(Exhibit 10 marked for identification.)

(The deponent | ooked at Exhibit 10.)
This is another e-mail from WII| Fessenden to
it doesn't say who, but it's Bates stanped
Bl ueberry 263. In the e-mail M. Fessenden says
[reading] It is very inportant we stay away from
tal k mentions of the standard offer and/or of
savi ngs.

Why woul d M. Fessenden put that in an

e-mai |l ?
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I would have to speculate as to why he would. This
isn't dated, so | can't tell exactly when it was
produced, but we had other salient points that we
wanted to advertise, price being one of them And
menti ons of standard offer are something that we
were noving away from as we had a | ot of other
things to conpete agai nst.

What about savings. He says in his e-mail "stay
away from savings."

I|"m sure that he had a reason to say that, but |
can't tell what was happening at the time because |
don't have a date on this.

Now, M. Fessenden was a Provider Power enpl oyee?
Yes.

And you're here today, prepared to testify about
Provi der Power's advertising?

Yes.

But you don't know when this e-mail was sent?

Not from this document.

And you don't know why M. Fessenden would tell
radi o stations that they should not mention

savi ngs?

| can't tell fromthis document, but there was a
time when standard offer changed in the way they do

busi ness.
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Who is they?
The Maine Public Utilities Comm ssion.
Is that the point in time when you stopped
advertising on price?
We never stopped advertising on price. W added
ot her salient features and benefits to our product
mx --
s that --
-- that were inmportant at the tinme.
I's that the point where you stopped prom sing
savings in comparison to the standard offer?
We stopped conmparing ourselves to standard offer as
the mar ket became nore conpetitive and di scussions
with the Maine Public Utilities Comm ssion asked
peopl e not to compare so much to standard offer.
Or prom se savings in conparison to the standard
of fer?
| don't believe that this letter was prom sing
anything to anybody.
Well, at some point you were told by the PUC to
stop prom sing savings in conparison to the
standard offer; is that correct?

MR. AROMANDO: Obj ecti on
| don't recall that they said to stop prom sing

savi ngs. | do renmenber them wanting CEPs to stop
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comparing thenselves to standard offer because
standard offer changed. The way that they procure
standard offer changed so we were conpeting with a
di fferent product.
How did you normally conpare your product to the
standard offer?

MS. HEWEY: Objection to "normally." Can you
give a time?
At any point in time.
We woul d compare ourselves to standard offer for
different reasons at different times because
standard offer was evolving and changi ng
conti nuously.
Did you ever say "we're going to charge you nore
than the standard offer."?
Yes.
You said that in an advertisement?
In letters of renewal, yes.
Have you produced those letters of renewal to us?
| would assume you got our renewal letters.
But have you ever advertised in any of your
advertisements and said "we're going to charge you
more than the standard offer."?
| don't know that an advertisement would have said

"we're going to charge you nore than the standard
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offer," but the fact is we were offering nore than
just price and would have highlighted those other
features and benefits.
I can ask my question again. Did you ever
advertise and in that advertisement say "we're
going to charge you nore than the standard offer."?
| would think we would have if we were selling a
product that was of a different term carrying
different risk.
So your testimony is that your ads said "we wil
charge you more than the standard offer."?

MR. AROMANDO: Obj ection

MS. HEWEY: Obj ection, form
I don't know that an ad would say "we will charge
you nmore," but, by example, | m ght have said "
have a two-year product at 10 cents" and standard
of fer m ght have been 8 cents, and therefore we
were offering nore, nore time covering nore risk,
and advertising our 10-cent product.
The ad itself did not say "we will charge you nore

than the standard offer," did it.

| don't know that | would have just run an ad that
says "I will charge you nmore than" any conpetitor's
product .

So the answer i S no.
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The answer may be no, it may be yes. I"d have to
see the ad.
MR. DONAHUE: We'll do that | ater.

(Exhibit 11 marked for identification.)

(The deponent | ooked at Exhibit 11.)
Exhi bit Number 11 is a letter fromthe Portl and
Radi o Group to the PUC dated May 13, 2013. I mean
May 15, 2013.

The second sentence says [reading] In
February and March we received instructions from
El ectricity Maine via e-mail asking us to refrain
fromreferences to saving nmoney in commercials we
produce.

s that a correct reading of this letter?
Yes.

Okay. When in February/ March did you tell Portl and
Radi o Group to stop referring to saving money?

When we realized that they were running old ads

t hat were advertising something incorrectly that
spoke to saving noney when the price m ght have
been above standard offer at the time they were
running it.

So at some point in the spring of 2013 you asked
Portland Radio Group ... let me rephrase that

guesti on.
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You stopped advertising that you were going
to save noney.

MR. AROMANDO: Obj ection to form

MS. HEWEY: Joi n.
We asked this radio station to stop running the ads
that said "save noney" that they were running in
error.
Okay. To your know edge were there other
advertisements running after that time saying you
were going to save nmoney?
| would think that there may have been, if in fact
we were saving money, with different radio
stations.
So you woul d adverti se savings on one radio station
but advertise on some other basis on another radio
station?
We may have been advertising a different product.

The point of this letter, it was an error and
the price was wrong or the timng of the conmmerci al
was wrong relative to the price. So we needed to
stop it and make the correction.
So if the PUC told you to stop running ads
prom sing you were going to save people noney, you
woul d have done that; correct?

Yes.
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(Exhibit 12 marked for identification.)

(The deponent | ooked at Exhibit 12.)

Are you famliar with this letter?

Yes.
Thi s
t hat

Yes.

is a letter fromthe PUC to your |awyer; is

correct?

And the PUC has instructed you to send a letter to

your customers that enrolled between January 1,
2013 to April 30, 20137
Yes.

MR. AROMANDO: Obj ecti on. That's not what it
says, Ben.
The PUC -- [reading] based on these discussions
Electricity Maine will send a letter to its

customers that enrolled or renewed service between

January 1, 2013 and April 30, 2013 --

MS. HEWEY: There's no instruction.

MR. AROMANDO: They reached an agreement to

do somet hi ng. They weren't instructed to do it.

-- have a higher rate than the standard offer; is

t hat

correct?

(The deponent | ooked at the document.)

Where are you reading that?

That'

s the second sentence.
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[ Readi ng] Based on these discussions ... will send
a letter ... that enrolled ... its service between
January 1st and April ... and have a rate that is

hi gher than the current standard offer.

Correct.
And the reason you -- Electricity Maine was going
to send that letter is because its advertisements
on price during that time were inaccurate.

MS. HEWEY: Obj ecti on.
The ads that were run were accurate when they were
designed to be run and the ads were run at the
wrong time. So we had to contact customers who may
have heard that ad and may have made a purchase
decision having listened to that radio station at
that time. So we sent a letter to all of those
customers with corrected information.
And those were custoners that enrolled between
January 1, 2013 and April 30, 20137
Yes.
And that's because at that time Electricity Maine's
prices were not |ower than the standard offer?
| can't tell fromthis. They were asking ne to
send a letter to those who had a rate higher than
standard offer. It doesn't mean that they did.

Is the reason that you had to send a letter to the
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PUC was because customers were enrolled -- who were
enrolled during that time period had a rate that
was hi gher than the standard offer?

| can't tell fromthis letter. The reason they
wanted us to send a letter is because of the radio
ad that was run at the wrong tinme. If it was

m sl eadi ng, they wanted the public to know -- if
they heard this radio station, that they get the
proper, correct information about price and what
the standard offer was at the time.

Do you know what the standard offer was in the
spring of 20137

Not off hand.

Was El ectricity Maine's offered rate | ower than the
standard offer during that time period?

| don't recall. |'d have to | ook at a chart and
see what we were offering at that time.

Let's assune that Electricity Maine's rate was

hi gher than the standard offer. Wuld you have run
advertisements that said it was |ower than the
standard offer?

| don't know what | would have run. It would have
depended on how | ong the standard offer had left in
it and the termat which I would be offering. It's

possible to run an ad in which your price is higher
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t han standard offer if it has a better value or is
selling something different, |like termor price
certainty or freedom of choice.

Let's go to the second paragraph. Can you read
that for me?

[ Readi ng] Additionally Electricity Maine has agreed
to notify customers of both its new rate and the
existing rate when it provides contract renewal

I nformation. Thi s agreement extends until the
comm ssion revises its consumer protection rules as
contemplated in the current docket number 2013-200
proceedi ng.

Did Electricity Maine follow through on that
agreement ?

Yes.

So in renewal notices after the date of this letter
it provided the customer's old rate and the new
rate?

Coul d you repeat that?

My question was did Electricity Maine follow

t hrough on its agreenment with the PUC.

| would have followed the agreement that this

|l etter states.

Okay. So this letter says Electricity Maine has

agreed to notify customers of both its new rate and
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the existing rate when it provides contract renewal

I nformation.
Did Electricity Maine do that?
I would assume it did.
" m not asking you to assune. | " m aski ng what --
| would expect that it did.
Now, do you know when the PUC i nmplemented its new

consumer protection rules?

Fromreading this, | would think it was after
August . | think it was towards the end of that
year. Sept ember/ Oct ober -i sh. | " m not positive,

but there is a docket with a date and a nunber t hat

|"ve seen and | spoke at those meetings.

(Exhibit 13 marked for identification.)

"' m showi ng you what has been marked as Exhibit 13.

(The deponent | ooked at the exhibit.)
Who i s Kevin Dean?
Kevin Dean is one of the owners of Electricity
Mai ne and Provider Power.
This is an e-mail from Kevin Dean to the PUC?
To Mtch Tannenbaum and our attorneys, yes.
Who i s Candace Sanborn?
She's one of our marketing people, in house.
Okay. Did she create marketing content for you?

Someti nes.
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And this e-mail is an accurate description of
El ectricity Maine's marketing process?

(The deponent | ooked at the exhibit.)
It looks to include some radio tal king points,
speaking to the radio station needing to swap out
old recordings, a list of radio stations that we
have worked with, a mention of television, and the
fact that time slots can be someti mes bunmped and
traded out, but those are the conmpanies we've
wor ked with.
Candace Sanborn's description of how Electricity
Mai ne distributes radio talking points is accurate?
| would assume it's accurate.
Okay. She's a Provider Power enployee; right?
Provi der Power or Electricity Maine, yes.
And again, you're here to testify on behal f of
Provi der Power ?
Yes.
And one of the deposition topics is advertising
t hat Provider Power has done.
Yes.
And you can't tell me whether or not this is
accurate?
| would assume it's accurate.

Do you have any reason to believe it's not
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accurate?
No.

(Di scussion off the record.)
To your know edge when was the last time Provider
Power advertised that it would save custonmers noney
or consumers money?
I don't know the date of the |ast ad.
Did Provider Power advertise in 2018 that it would
save consumers noney?
It may have advertised that it would save people

money or busi nesses noney or noney --

MS. HEWEY: -- on the date. He' s aski ng
about 2018.
Oh, gosh, | wouldn't know.
Well, you testified earlier that Provider Power is

a shell and doesn't operate; right?

Yes.

Since 2016, you testified that Provider Power is a
shel | .

The intent of Provider Power was to be a shell.

" m just asking about your testinmony.

What is your question?

Did you testify that Provider Power is a shell and
that since 2016, when Electricity Maine was

acquired by Spark, it doesn't do anything?
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Spark didn't buy Provider Power. They bought the
-- Electricity Maine --
-- under it. So if | need -- I"'mtrying to explain

the relationship between Provider Power and the
operating conpanies that did all of the work.

My belief is that Provider Power isn't
necessarily the company doing any particul ar
busi ness but a way for us to have organized our
supply agreenments when we were operating
El ectricity Maine and New Hampshire Power. So the
way I"'mtrying to answer this is when you say
"Provider Power," it may have had some authorities
or some ownerships that |'m not necessarily
focusing on. The intent of Provider Power was so
t hat when we had Electricity Maine set up and we
had our supply agreenments set up with Electricity
Mai ne we would not violate those when we went to
New Hampshire and tried to do business in New
Hanmpshi re. Ot herwi se we would have had to redo al
of our operating agreenments to be able to access
and purchase electricity for and through
El ectricity Maine.

So it was decided that if we had Provider

Power we could get supply agreements for
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El ectricity Maine and for Electricity New Hampshire
separate and distinct and update our supply
agreements instead of starting over with a new one.
So I"mnot trying to answer whet her Provider Power
did or didn't and Electricity Maine did or didn't.
| can speak for both because | owned half of both,
and the intent of doing advertising is to
advertise. But sometinmes |I'm not sure from your
guestions if you care whether it was Provider Power
or Electricity Maine, and | don't want to confuse
my answer .
| was just asking you about your testinmony earlier
t oday. You testified that Provider Power doesn't
do anything right now, is that correct?
To nmy knowl edge. Il mean it may have an e-mil
account, it may have something, but the business is
El ectricity Maine.

MS. HEWEY: He's just asking you today
Provi der Power isn't doing anything.
Correct.
So it would be inmpossible for Provider Power to
advertise in 2018 that it's going to save consumers
money.
It would not have a product to offer.

Did Electricity Maine distribute any sort of




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 70 of 201 PagelD #:

© o0 N o o A~ w N PP

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

o > O »

1914

70
advertisements in 2018 to radio stations?
| don't know. | didn't own it then
El ectricity Maine would know?
El ectricity Maine would know.
What about in 2017. Did Electricity Maine
di stri bute any tal king points, other
advertisements, to radio stations for airing?
" m not sure, but ny suspicion would be, if they
did, it would have been focused nore in New
Hanmpshi re.
Okay. So nothing in Maine?
I don't know that they didn't at all. | was out of
the picture sometime in '"17, so | don't know
exactly what happened after that. Not in a
concerted effort that |I'm aware of.
But you were in the picture in 2016.
Yes, partly.
Did Electricity Maine or Provider Power air any
radi o advertisements in 20167
| don't recall the dates. | don't recall the dates
when the radio station ads woul d have exactly
stopped running. | don't recall there being nmuch

of a concerted effort in '16. If we did any, it
woul d have been m ni mal .

Did Electricity Maine advertise that it would save
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consumers noney in 20167

| don't recall ads in Maine in 2016. Per haps on
the comrercial side.

But nothing with regard to residential or small

busi ness?

My recollection is that most of the focus was in
New Hampshire in '16. So | don't think there was
much, if anything, in Maine.

Did Electricity Maine advertise in 2016 that it
woul d save residential consumers, customers, nmoney?
| don't recall ads -- | don't recall much
advertising in 2016.

So there was no advertising that they would save
consumers noney in 20167

Well, if there was advertising, price is one of the
components, but | don't recall nmuch of an
advertising canmpaign in '16.

What about in 2015. Did Electricity Maine run any
advertisements in 2015 that it would save customers
money?

|"d have to | ook at the ad and the charts of when

t hi ngs ran.

So you're not prepared to talk about that today?
" m not prepared to talk about date specific. |

somet hing was late '"14 into '15 or late "15 into
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16 -- I'mnot famliar with the exact dates, but
i f you showed me an ad with a date on it and told
me when it ran, | would probably agree that that's

when it ran.

Did Electricity Maine advertise in 2014 that it
woul d save customers money?

| would have to | ook at the dates and the ad and
see what we were advertising at that time. 2014
was a time of polar vortex, | believe, and there
was a | ot of dynamcs and a | ot of change and it
was very turbulent. The standard offer had
changed. They had -- they had bought a ten-month
strip, a two-nmonth strip. They were com ng off a
three-year bl ended average. Conmpetition was all
over the place. W had been advertising different
things all along that continuum and |'m sure that
price certainty in some of those slots would have
been i nportant.

So et me ask the question again. In 2014 did

El ectricity Maine run advertisements that said it
woul d save customers money?

That woul d have | ooked at advertising about saving
money relative to the risks and time of the
contracts in that market, but 1'd have to | ook at

particul ar canpai gn and see what we were

a
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advertising agai nst --

So you can't answer my question?

Not wi t hout | ooking at a particular ad and script.
Did you | ook at those ads and scripts before you
came here today?

No.

Let's go back to Exhibit Nunber 4.

THE DEPONENT: | al so needed to make a
correction before | forget. Earlier | said that
when we did meet, | had my attorney there, which

woul d have been Melissa, but when we met to talk
about this deposition, John was also there and sone
of the staff came in and out.

MS. HEWEY: You want to go back to 47

MR. DONAHUE: Yes.

(The deponent | ooked at Exhibit 4.)

MS. HEWEY: M tchell Tannenbaunt?

MR. DONAHUE: Yes.
If you flip to Page 2, the response to the question
Number 3.

MR. HALLETT: This is Exhibit 47

MR. DONAHUE: Yes, Exhibit 4.
This is a letter that you wote to the PUC - you
signed it - to Mtch Tannenbaum 1is that correct?

(The deponent | ooked at the document.)
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| see the signature, yes.
The | ast sentence in answer Number 3, the first
par agraph says [reading] the tal king points
provided on March 8, 2013 and thereafter do not
reference --
Where are you?
Number 3, the last sentence of the first paragraph.

(Ms. Hewey pointed at the exhibit.)
[ Readi ng] The Tal ki ng points provided on March 8,
2013 and thereafter do not reference standard offer
or price comparisons to the standard offer.
["mstill not with you. Hol d on.

(Ms. Hewey pointed to the document.)

MS. HEWEY: Her e.
(The deponent | ooked at the exhibit.)
MS. HEWEY: We're there.

That's something that you wrote to the PUC; is that
correct?
| signed this letter, yes.
So everything in it is accurate?
| would believe they are.
You didn't m srepresent things to the PUC?
| would not intentionally m srepresent anything to
t he PUC.

And when you say "the tal king points provided on
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March 8, 2013," you're talking about talking points
provided to radio stations?
I would assume that the tal king points would have
been provided to radio stations.
Those are the tal king points we're tal king about?
| would assume so, yeah
It's your letter. Can you tell me?
What's the question?
' m asking you when you say "the tal king points
provided on March 8, 2013," you're referring to
tal king points provided to radio stations or
tel evision stations.
I"mtalking to tal king points provided on March 8th
and thereafter do not reference standard offer or
price conmpari sons.

' mreading it.
Okay. The tal king points provided on March 8. [ m
aski ng about those tal king points. Those are
taking points that you provided to radio stations
or other media outlets; is that correct?
| would assume they are.
And the full sentence is [reading] the talking
poi nts provided on March 8, 2013 and thereafter do
not reference standard offer or price conparisons

to the standard offer.
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So you're telling the PUC in that sentence
t hat your advertisements after March 8 do not
reference the standard offer or compare your price
to the standard offer; is that a correct statenent?
I would have -- let me read this for a m nute.
Yeah, read the whole thing.

(The deponent | ooked at the exhibit.)

Ckay.
So in this letter you're telling the PUC that after
March 8th your talking points that you distributed
to radio stations did not reference the standard
of fer or price conparisons to the standard offer;
Is that correct?
" m saying that tal king point provided on March 8
and after do not reference standard offer or price
conparisons, and they nust be the tal king points
provi ded on March 8th and after in this document
t hat we were --
So you'd agree that these attachments to this
document are tal king points that Electricity Maine
di stributed to radio stations?

MS. HEWEY: Obj ecti on.
Well, we've answered that before. | don't know
that this is a conmplete document, but | know --

-- not necessarily talking --
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MR. AROMANDO: Ben, you've got to let him
finish his answer. You keep cutting him off.
What |'m saying is it |looks |ike the intent of this

| etter was to show the PUC what we were using and
that they didn't include certain things that they
asked us not to use. So they nust have been
provided to the PUC.
OCkay. Regardl ess of what's attached to this
exhibit - we'll figure that out later - what |I'm
asking you here is that after March 8, 2013 did you
di stri bute advertising tal king points that conpared
El ectricity Maine's price to the standard offer.
Well, I'"mnot sure. All |I'"'msaying is that in this
document it says that -- there nust have been a
chart or a list of talking points that we were
referencing that did not. We must have been
showing themto Mtch for some reason; probably his
request.
So are you saying that after March 8, 2013 you did
di stribute tal king points conparing Electricity
Mai ne's price to the standard offer?

MS. HEWEY: Obj ection, form

MR. AROMANDO: Obj ecti on
I don't recall if I handed out any tal king points

after, but | am acknow edging that this says that
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there were tal king points that were provided on
March 8 and after that don't have reference to

t hat .

Let's not even | ook at the talking points that are
attached to this docunent.

Well, | think we have to.

Il"mtal king globally. All the talking points that
El ectricity Maine sends out.

After March 8 did you send out talking points
to radio stations conmparing Electricity Maine's
price to the standard offer?
| don't recall specifically. " m just saying that
this letter says that included in here nust have
been things that were dated March 8 and after.

If you had gone back through your docunments,
Provi der Power's documents, could you tell nme
whet her or not you distributed talking points

comparing Electricity Maine's price to the standard

of fer?
|'d have to have -- | don't know, from the
information, if | could --

MR. DONAHUE: Let's go off the record for a
second.
(Di scussion off the record.)

MR. CUMM NS: Let's go on the record, please.
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The point has been made that there's a
concern about whether or not this witness is
properly prepared. | have counted, and | keep

pretty good track of this, 28 times that he's said

"l assume." This witness has not articulated a
concrete answer to most of Ben's questions. Now,
"' m not arguing about anything. "' m maki ng an

observation with respect to whether he's been
adequately prepared or is adequately prepared to
testify. We know what the mandates of Rule 30 are.
|'ve been doing this a while. So maybe we can all
reflect on that over | unch. | think that's a great
I dea, but it's pretty clear fromhis testinony that
he hasn't been adequately prepared.

One other thing; just a housekeeping

matter. | served you with a notice of deposition
of M. Watt ... whatever his name is. The date
was i ncorrect. Do you want me to serve you with a

corrected one or do you just want to wite in "May"
i nstead of March?

MR. AROMANDO: I think you should serve us
with a corrected on.

MR. CUMM NS: Okay.

MR. AROMANDO: Since you had a chance to

state on the record, | want to make our position
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cl ear. | agree with Melissa that some of the
questioning is asking for answers that sinply don't
exist. You're asking a witness to recall specific

events and dates that happened nultiple years ago.

And if there aren't records or -- no one may
remenber. Now, if there are records -- this is a
t wo-way street. Yeah, you can prepare a wtness.

Havi ng hi m have encycl opedi c know edge of all the
documents and information that was produced in this
case, the preparation bit is a two-edged sword. |
you've got the records, you need to provide themto
the witness. How about things with Bates stanps on
them so we can actually reference and understand
and ask the witness specific questions that could
be answered based on the information avail able.
Some things a witness isn't -- just isn't going to
remember .

MR. DONAHUE: When we started this deposition
of f, he testified that he hadn't reviewed any
docunents except for terns of service. That was
his testinony. "' m asking himabout a |letter that
he wr ot e. Now, it doesn't have Bates stanps, but
l'"m going to get you those. | don't know -- if
that's going to change his answer, that's great.

But it's not like |I'm asking him about some e-mail
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that some person, some assistant, wrote in 2011.
"' m asking himabout a document he drafted to the
PUC.

MS. HEWEY: Okay. This is pointless to
argue. How much time do we need for lunch? 30
m nut es?

MR. DONAHUE: Sur e.

(The lunch break was taken.)

* * * * *

MR. DONAHUE: So we are going to suspend the
deposition at this time and we'll reconvene at a
mut ual | y- agreeable time. In the interim per John's
suggestion, we will provide to you all of the
docunments that we believe, on a good-faith basis,
are relevant to the questions and the subject
matters that we have designated for this
deposi tion.

MS. HEWEY: So | don't agree with your
suspending it. W scheduled the deposition for
t oday. You have 7 hours.

You say that the witness isn't prepared.
| think that the only questions that the w tness
has not been able to answer are questions that are
dat e- and document-specific, which, under Rule

30(b)(6) I think you have the obligation to show
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the wi tness and ask questi ons. To the extent that
you' re asking questions about the matters that you
have designated during the time period that
Provi der Power was involved in this business, this
witness is prepared, knows nore than any other
person about those topics, and would be happy to go
forward with the deposition.

So to the extent that you are suspendi ng
it now, | take the position that we've made the

wi t ness avail able, you've chosen voluntarily not to

proceed.
MR. AROMANDO: As -- | agree with what
Mel i ssa said. | mean this witness was one of the

two principals of the company. He lived it.

have a point to make about the upcom ng Electricity
Mai ne deposition, which I'll get to in a second,

but for the relevant period of time |I don't know

how you coul d possibly find a better witness in

terms of preparation. | mean he was there and
lived it. How nmuch nore preparation could you
have.

On the timng of it, my schedule over
the next two months is an absolute nightmare, so |
just want to put people on notice to the extent we

don't nove ahead today it's going to be hard. I
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think we should at | east go through the rest of
your exam nation and see if it goes any better as
opposed to just cutting it off. Peopl e have set
the time aside.

What 1'd |like to say about the
El ectricity Maine deposition, to hopefully avoid a
repeat of today's experience, are you going to do
the same thing, Ben, and send us docunments that you
want the wi tnesses --

MR. CUMM NS: " m going to be --

MR. AROMANDO: Oh, you are, yeah. The sooner
-- | agree, that's a great idea, and it will help.
The sooner you can do that --

MR. CUMM NS: Who are the designees?

MR. AROMANDO: So the two designees, it's an
i ndi vi dual named Dan Kuehl, K-U-E-H-L, and Sandra
Nadeau.

MR. CUMM NS: He's an information guy?

MR. AROMANDO: Yeah, finance information
yeah. They're going to be the two folks that wil
be comng to testify.

MR. CUMM NS: And the other person --

MR. AROMANDO: Sandra Nadeau.

So yeah, if you can get us the docunents

you're going to go through, it will help
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tremendously in making sure these fol ks are ready.
So | would like to make a strong pitch

given everybody's schedul es, that we push ahead

today and see if it gets any better this afternoon.

MR. DONAHUE: |If we could have some sort of
agreement that we're not waiving our right, we'd be
okay with that, but |I'm not going to ask this guy
questions for 8 hours, have himsay "I don't know'
| i ke he has all day, and not be able to take
anot her deposition.

MS. HEWEY: | don't think you're in any worse
of a position if you go forward than if you don't,
because either you're right and he is not
adequately able to comply with the conmpany's
requi rements under 30(b)(6), in which case you
woul d be -- the Court would permt you to go
forward notw thstandi ng that you' ve done what you
did today, or you're wrong, in which case you're
better off talking to him now.

MR. AROMANDO: Yeah, | mean if it hel ps, Ben,
"1l agree that by agreeing to proceed you are not
weakeni ng whatever your position is. It is what it
I'S.

MR. CUMM NS: Can | just ask one clarifying

guestion? His answers "I assume" can we now
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clarify that those are affirmative responses, that
those are actually "yes"es and not "I assume"?
Because an "I assume" for the 30(b)(6) witness is
the qui ntessential exanmple of poor preparation. So
we' ve got a host of "I assume"s. | understand why
wi t nesses do that, but if the "I assume" means
"yes," that may help a | ot.

MS. HEWEY: So if you're asking whether the
record can change all "I assune"s to "yes"es, the
answer to that is no. s the witness is prepared
to be as declarative as he can, yes.

MR. HALLETT: Movi ng forward you're saying?

MS. HEWEY: Yes.

MR. HALLETT: Let's take 2 m nutes.

(A brief recess was taken.)
* * * * *

MR. DONAHUE: Just with regard to the

stipulation -- back on the record here.
We're not going to suspend the
deposi tion.

MR. CUMM NS: We're not suspending it on the
prem se that by proceeding we're not waiving the
position that this witness not been properly
prepared pursuant to the mandates of Rule 30(b)(6).

MR. DONAHUE: \What Bob sai d.
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BY MR. DONAHUE:

Q.

So Emle, earlier you testified about how radio
stations played ads at inappropriate times; is that
correct?
Yes.
At times that Electricity Maine and Provider Power
didn't want them to play advertisenments.
Yes.
Was that with respect to radio and TV or just
radi o?
| think it was just radio.
How many times did that happen?
| don't think it happened often. I know it
happened in the case that Mtch Tannenbaum t al ks
about, but | don't know that it happened ot her
times.
So the only time that it happened was sometinme in
20137
Yes.
OCkay. Let's go back to that sentence that we spent
so much time on before in Exhibit 4, Page 2,
guestion 3 --

(The deponent | ooked at the exhibit.)

Yes.
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-- that | ast sentence. "Il read it to you again.
[ Readi ng] The tal king points provided on March 8,
2013 and thereafter do not reference standard offer
or price comparisons to the standard offer.

Yes.

That's what the sentence says?

Yes.

It was Electricity Maine and Provi der Power's

i ntention not to advertise a conparison to the
standard offer after that date?

| understand what you're saying and |et me just
clear up where | got tripped up on this. The
reason | was confused about this is because it says
"the written communications provided"” is the first
sent ence. | was thinking that this meant that of
all of the communications that were provided, it
was being explained to Mtch that when he | ooked at
t hose, some of them were for March 8th and some of
them were for after versus a gl obal statenent.

That was why | was confused.

But back to that -- the statement that you make to
the PUC here, after March 8, 2013 it was

El ectricity Maine's intention not to run any
advertisements conparing their prices to the

standard offer?
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| don't think that's what it says, Ben, because it
-- this paragraph says that the written
communi cations provided in this document are broken
up into two categories. One of themis talKking
poi nts provided for March 8 and the other ones are
after that.
OCkay. So the tal king points before March 8 conpare
El ectricity Maine's price to the standard offer; is
t hat correct?
The tal king points provided on January 8th and
February 13th reference the standard offer.
Those are before March 8th.
And then the tal king points provided on March 8th
and after do not, that were provided in this
document .
Now gl obally, are there other talking points after
March 8, 2013 that Electricity Maine sent to radio
stations that conpare Electricity Maine's price to
t he standard offer?
I don't think so.
Thank you.

Let's go back to

MR. DONAHUE: Well, do you have your I|ist of
exhi bits?

(Di scussion off the record.)
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So we listened to one radio adverti senment.
Do you renmenber that?
Today, yes.
I think that was Exhibit ... it was Exhibit 7. You

agreed that that advertisement advertised on price.
That was one of the points.

There were two ads, correct?
Yes.

And you agreed that one of them advertised on
price?
It had price included in the discussion, yes.
Was price included in the discussion for all ads
during that time period?
| don't believe they would have been. There would
have been other points that we would have wanted to
advertise during that time period.
So there were ads that ran that didn't include
reference to price?
I would expect that we ran ads, for exanple, that
tal ked about the Power To Hel p, which is the
charitable effort we put forth, that would have
focused on that. Or ads that would have run --
" m tal king about 2011 right now.

Was there any ad that ran during that time

period that didn't include price?




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 90 of 201 PagelD #:

© o0 N o o A~ w N P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1934
90
That did not?
Yes.
Boy, we ran a | ot of stuff. | don't know if there

was one that would or wouldn't have.
OCkay.
There would have been a | ot that included price. I
don't know if there would have been one that was
just something else. | woul d expect there would
have been. We had a | ot of campaigns that said buy
| ocal, we had canmpai gns that were just an awareness
of the market existing, that you had the power to
choose. So there would have been other topics.
But most of those ads, at |east during 2011, also
menti oned price.
A |l ot of them would, yes.
I|'"m going to play another advertisement; a radio ad
here. It's Bates stanmp 2762. It's got a date of
Oct ober 21, 2011.

(Exhibit 14 marked for identification.)

(An audi o recordi ng was played.)
So that advertisement references choosing between
electricity providers, but it also references price
savings in conmparison to the standard offer; is
t hat correct?

Yes.
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s that advertisement representative of the
advertising that was going on in the fall of 20117
Yes.

So the purpose of this advertising was to acquire
customers from standard offer?

Or other competitors, for what little there were of
t hem

But at that point in time there weren't really any
ot her conpetitors.

Well, they were showi ng up, but not that had a big
book of business.

So most of the people you were advertising to were
probably standard offer provided customers?

Yes.

And your goal was to acquire as many customers as
possi bl e?

Yes.

And these were residential customers and

smal | - busi ness customers?

And medi um as wel | .

You tal ked earlier about the process in which these
advertisements were created and you said that many
times they were created in house and then talking
points were distributed to the radio stations.

Yes.
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Now, that resulted in a |ot of advertisements being
al most the same or very simlar; is that correct?
The tal king points would change soneti mes; but
during the same periods of time, they would have
been sim | ar.
So if you ran an ad, you know, one week in the fall
of 2011 on a bunch of different radio stations, it
woul d be pretty much the same thing, just in
di fferent disc jockeys' voices?
Well, the way those ads were done is that you give
them the tal king points and then the DJs ki nd of
pick the salient points that they think resonate
with them nore. Some of them Iiked "buy |ocal™
more than just price. Some of them wanted to be
mor e educators about the right to choose. So t hat
type of advertising is different than just running
a regul ar ad because they give the DJ nore freedom
to talk about it the way they want to tal k about
it.
So let me just -- we'll play some nore.

(Di scussion off the record.)
So I'"'mgoing to play here what's Bates nunbered
2730. Defendant's 2730. The file is dated
November 3, 2011.

(Exhibit 15 identified.)
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(An audi o recordi ng was played.)
So woul d you agree that that ad, at |east in part,
Is offering to save people money?
Yes.
There may be nmore, but at |east part of it offered
savi ngs.
Yes.
Do you know if that was -- that particular ad is a
tal ki ng point or a pre-prepared ad?
| can't tell. It sounds |like a talking point
because the DJ seenms to be free-speaking.
So I"'mgoing to play 2738 here. This will be
Exhibit 16. This is dated November 2nd, 2011.
(Exhibit 16 identified.)
(An audi o recording was played.)
So you agree that was an advertisement played by
Electricity Maine in 2011?
That sni ppet, yes.
| can play nore --
Il think it is.

And that ad starts the exact same as the other one?

Yes, there -- | can't tell which station. s it
the same station? |t m ght be. ' m sorry, | don't
know t he - -

It's hard to distinguish from one disk jockey to
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t he ot her.
Many of them had multiple disk jockeys in the sanme
station.
Al right. So -- but you'd agree that the initial
message there was al nost exactly the same as the
earlier message?
It sounded the samne.
The same 3 to 5 dollars nonthly conpared to the
standard offer?
Yes.
I'"'m going to play Defendants 2722, and that has a
date of December 8, 2011.

(Exhibit 17 identified.)

(An audi o recordi ng was played.)
So you would agree that was an adverti sement for
El ectricity Maine?
Yes.
Pl ayed during Decenber of 20117
|'d agree.
And it has roughly the same message as the previous
two --
Roughly, vyes.
Did Electricity Maine do any video advertising in
20117

What's a video advertising?
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Did it play any television -- did it buy any

tel evision commercials, produce any television
commerci al s?

During -- your question is did they in 20117

Yeah.

| expect we started that in 2012.

OCkay. So in early 2012 was the advertising
campai gn roughly the same as |ate 20117

It was very dynam c and changing in that we used
di fferent medi uns. W th advertising, you know,
someti mes you use radio, sometimes you use

tel evision, sometimes you use print. | don't
recall what was going on in those times, but |ike
when it's an election time, you can't afford one or
the other so you switch. So there would have been
different -- whether we could afford to get print
or afford to get radio or use television, it would
have been al so what was happeni ng around us.

At that time your rates were | ower than the
standard offer, though?

My recollection is that they were then.

In 2012 -- so you were advertising on that basis in
2012; right?

Yes, that was part of our message.

OCkay. Let me just play some audios from 2012 here.
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|"ve got Defendants 2827 and this has got a date
January 1, 2012.

(Exhibit 18 identified.)

(An audi o recordi ng was played.)
So you would agree in early 2012 you were
advertising on price?
Yes, on this ad for sure.
Let me play Defendants 2792. This is dated Apri
12, 2012.

(Exhibit 19 identified.)

(An audi o recordi ng was played.)
So in April 2012, you started the free power
canpai gn?
Yes.
But you were also advertising on the prem se of
savi ng people noney in comparison to the standard
of fer?

Yes.

96

Woul d you agree that pricing was the primary focus

of your advertising canpaign at that point in time?

In that ad, it may have been, but we started
tal king more about term as we went on. It becane
more and nore i nportant. But | would think that

price was one of the primaries.

Did you ever do any marketing research to determ ne
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why consumers want to switch or what would make
consumers switch from standard offer to Electricity
Mai ne or back the other way?

Primarily what we did is we would try sonme

advertising and see if it had any response; and if

it did, we would do nore of it. If it didn't, we
woul d stop it. But we were not using a, you know,
a research -- we |l earned from what we adverti zed,

but we didn't do any particular research wthout
just doing the advertising primarily.
Did you find that --
-- best way to | earn.
Did you find that price was the nmost inportant
factor to consumers?
In the early market, yes.
" m going to play Defendants 2845. This is dated
Oct ober 10 - excuse me - October 23, 2012.
(Exhibit 20 identified.)
(An audi o recordi ng was played.)
Woul d you agree that in October of 2012 that
El ectricity Maine was still advertising on price?
Yes.
And that was the primary focus of your marketing
campai gn at that point in tinme?

It would have been the primary focus of the radio
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campai gn for sure.
MR. CUMM NS: And just for the record,
Exhi bits 14, 15, 16, 17, 18, 19, and 20 were all
pl ayed for the witness.
So you started doing video advertising in 20127
Tel evi si on?
Tel evi si on.
Yes.
The focus of those advertisenments, at least in
2012, was the price savings in conparison to the
standard offer?
When we started in television, we tal ked about
price, we introduced choice, we wanted people to
buy |l ocal. W entered a few nore concepts. And
also term | believe we m ght have started to
experiment with different terns. 18 nmonths, two
years, nine months versus a year as well.
But all these also included a reference to price or
price savings?
They woul d have included some reference --
At least in 2012.
Yes.
So et me play what is Bates Defendants 2713.
MR. DONAHUE: What exhibit number is this?
MS. HEWEY: It's 21.
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And it's got a date of October 10, 2012.

(Exhibit 21 identified.)

(A video recording was played.)
Who is the person in the advertisement here?
That is Kiley Bennett, who was a for-hire actress.
Was she enpl oyed by Electricity Maine?
She had a contract. She got paid when she did a
commercial. She used to work, | believe, for
Channel 13 and she puts herself out as an actress.
Is she -- did you produce the ad we're | ooking at
in house at Electricity Maine?
No. Channel 13 would have done all of the creative
and the timng and the things that | ook I|ike, you
know, written descriptions of how a commerci al
coul d be built.
El ectricity Maine obviously reviewed that content
before it was produced or --
Yes.
-- or distributed?
Yes.
So let me play this.

(A video recording was played.)
Did you hear that?
| heard it.

So woul d you agree that this advertisement for
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El ectricity Maine prom ses price savings in
conmparison to the standard offer?
Yes.
I's that representative of your video advertising in
2012 generally?
I mean it's a good sanmple of an ad, yes.
Woul d you agree that mpost of your video adverti sing
in 2012 focused on price savings?
Some of it focused on price savings, but again, we
did start to introduce other features.
Woul d you agree that the primary focus of your
vi deo advertising was price savings --
Yes.
So at sone point, and we tal ked about this before
l unch, you stopped advertising or at |east
prom sing price savings in conparison to the
standard offer and we were trying to figure out
exactly when what was. ['"m just summari zing our
di scussi on generally. You don't have to agree with
me.

But in early 2013 you did run sone
advertising on price; is that correct?
| believe we did, yes.
So I'lIl play Defendants 2878; it's dated January
10, 2013.
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(Exhibit 22 identified.)
(A video recording was played.)

So when the advertisement says -- and that's not
part of this video. That's just left over fromthe
thing we | ooked at | ast.

When it says you're going to save 6.8 mllion
dollars, that's in conparison to the standard
of fer.

MR. AROMANDO: Obj ection to form
| think it's conpared to several standard offers.
OCkay.
As opposed to the standard offer.
So sonme --
Commerci al, residential, customers.
So that calculation, 6.8 mllion dollars, is
cal cul ated by comparing Electricity Maine's rate to
commercial | arge-scale standard offer, mediumscale
standard offer, and residential standard offer?
| think it was made conmparing the price ... | don't
want to confuse a calcul ation of savings between
what they were paying one year at Electricity Maine
versus what they m ght have been paying the next.
If it was a comparison to standard offer, which our
team woul d have done the math, they would have

| ooked at all of our customers, not just
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residential. And since they're |ooking at other --
| i ke business -- large business and small business,

t hey woul d have also different standard offer
prices and vol umes of power.
But nonet hel ess you woul d agree this ad prom ses
savings in comparison with the standard offer.
Yes.
Okay. And this was an ad run in early 2013?
| believe, yes.
Were -- was the pronmotional or the marketing
campai gn of Electricity Maine run the same in 2012
and early 2013 as it was in 20117

That was probably a bad questi on. Let me
clarify.

Was it the same team - the same marketing
team - in 2012 and '13 as it was in 20117
No. Peopl e were added because we grew.
Did they produce ads in the same way?
Not necessarily. When we added people, sometimes
we added a few people who knew more than people we
had before. When we started Electricity Maine, we
used the people that we already had on our team
We were just a few people. We grew.
Got cha.

But Electricity Maine was still producing
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tal king points in 2013 like it did back in 2011

It had a different message, but the advertising

procedure was simlar?

We nost |ikely used the same radio stations and

gave them tal ki ng points.

And did you do that in 2011, 2012, and early 20137

| believe we did.

Woul d you agree that all of the marketing during

that time period was direct marketing to consuners?
MS. HEWEY: Objection. | don't understand

what you're asking.

Was Electricity Maine's marketing canpaign from

2011 to early 2013 focused on switching consunmers

fromthe standard offer to Electricity Maine's

electricity supply service?

Well, we started off mostly by talking to

busi nesses, to get their enployees to sign up as we

wanted to get the business. So as we got a little

bit nore mature and we started using mass nedia, we

woul d use ads for different groups, but we did not

only advertise to residential and we did not only

advertise to business. W were advertising to all

the groups using different campaigns or techniques

or messages.

OCkay. But for exanple, that advertisenment is
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1 directed at residential consumers.
2 MS. HEWEY: \When you say "t hat
3 advertisement,"” you're referring to --
4 MR. DONAHUE: The video that we --
5 MS. HEWEY: -- Exhibit 217
6 MR. CUMM NS: 22 was the |ast exhibit.
7 MS. HEWEY: Yeabh. He's showing -- he's
8 | ooking at the TV ad, which was 21, just for the
9 record.
10 A A lot of the television ads were dual purpose in
11 that we would go after business and residenti al
12 but primarily the respondent was residential.
13 Q. And do you agree that all of your advertising is --
14 t he advertising that you did on the television and
15 on the radio from 2011 to 2013 was directed, at
16 | east in part, at residential?
17 A. At | east in part, yes.
18 Q. OCkay. And the purpose of that advertising was to
19 convert customers from standard offer service to
20 El ectricity Maine service?
21 A. Or conpetitors.
22 Q. Now, you did some radio and television appearances
23 yourself; is that correct?
24 A. Yes.
25 Q. What were your talking points during those
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appear ances?

MS. HEWEY: Obj ecti on.
I wouldn't have gone in with tal king points. They
were free-form and they weren't ads as nmuch as they
were visits.
Did you -- did you prom se to save consumers noney
in comparison to the standard offer?
I may have referenced some of our ads or what we
were -- what type of a business we were building
and why. And |I'monly saying this because a | ot of
the advertising we may have paid for and sone of
those visits, we didn't. So | don't know that
they' re ads.
OCkay. Let's just play a couple of them here. | " ve

got Defendants 2666 and that's dated Novenber 9,

2011.
MR. DONAHUE: \What exhibit nunmber are we on,
Bob?
MS. HEWEY: 23.
(Exhibit 23 identified.)
(An audi o recordi ng was played.)
This is Novenmber 2011. Is that a -- roughly around

when you think that you appeared on radio?
I m ght have appeared on -- like three or four

times, so | don't know the dates. So | don't know
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i f was an early ad or a | ate ad.
(An audi o recordi ng was played.)
So woul d you agree that that was you tal king there?
Yes.
And you're tal king about residential homeowners?
s that what you just said?
| don't -- | believe --
(An audi o recordi ng was played.)
So that was you tal king?
That was Kevin Dean.

Oh, okay. And he's the other owner of Provider

Power ?
Yes.
Now, your appearance, would you agree, is -- and

the points you made are consistent with your

mar keti ng canmpaign at that point in tinme?

Yes.

Your advertising on price savings in comparison to
the standard offer, to residential customers and --
well, you agree with those two points?

Yeah. \What | got out of that, we were advertising
some savings, buy local, and it would have been
busi ness and residential.

And by "business,"” you mean small business?

Or medi um
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Al right. "' m going to play Defendants 2665; the
date is Novenber 9, 2011, the same as the other
one.

(Exhibit 24 identified.)

(An audi o recordi ng was played.)
OCkay. So again, this is you and Kevin Dean on the
radi o?
Yes.
Do you agree that the statements that you're making
on the radio are consistent with your marketing
canpai gn at that time?
Yes.
Save money, no catch, no gi mm cks?
Yes.
You heard a statement to that effect in that -- is
t hat correct?
That's what he said.
Okay. And again, you're targeting residential and
smal | - busi ness customers?
Yes.
Al'l right. So you said that at times you would do
either direct mailing or advertisements in
newspapers; is that correct?
Yes.

"1l show you Exhibit 25.
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(Exhibit 25 marked for identification.)
Thi s has been | abel ed as Exhi bit Number 25. It's
Def endants 1124.

(The deponent | ooked at the exhibit.)
So M. Clavet, can you tell us where this
adverti sement appeared?

(The deponent | ooked at Exhibit 25.)
I"mtrying to tell from Il ooking at this.

| don't know if you're asking nme if | can

tell by looking --
Did this appear in a newspaper or a magazi ne?
I|"m not sure. The logo is one that |I've seen on
our website, but | don't know if that is an ad or
if it was on this enrollment form
Did Electricity Maine advertise in newspapers?
Yes.
Okay. \What sort of advertisements woul d appear in
newspapers between 2011 and 20137
We would use a flier sometimes that m ght go in a
newspaper or we would use a two-sided sticker.
Okay. Would that sticker or flier have an
enroll ment formon it?
No. No, the sticker would not. The flier

(The deponent | ooked at the exhibit.)

| don't recall seeing this one, but | recognize the
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|l ogo in print.
How do you think this flier or whatever this is was
publ i shed?
I think it was published in our shop, because it's
our name and our marKkings. ['"m just not sure how
it was used from | ooking at this.
Do you think that this was placed in a newspaper?
| don't know. It could be a newspaper or a
magazi ne or a handout.
Do you think that Electricity Maine tried to use
this formto enroll customers at some point in
time?
I would believe they would have.
"' m showi ng you what has been marked as Exhibit 26.
(Exhibit 26 marked for identification.)

This is a simlar formto Exhibit 25.

MS. HEWEY: 1137 etcetera.
Actually let's go back to 25 real quick

When do you think that was distributed to --
for the purpose of acquiring customers?

MR. AROMANDO: Obj ecti on
When do | think somebody woul d have used this?
Yeah. You testified that it was used for the
pur pose of acquiring customers.

It | ooks |ike something we would have used for a
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trade show.
Do you think it was used at a trade show before the
spring of 20137
I know that the logo with the little girl jumping
was somet hing that came in around then.
Around 20117
"12 or "13 | woul d guess. It was | ater than the
original drawi ng, is why |I'm saying that.
So it's your testinony that this was used as a
flier?
It looks like a flier for a trade show.
And it was handed out at a trade show or some sort
of i n-person event?
Yes. Maybe a busi ness-to-business trade show or
somet hing |ike that.
But you don't know.
I don't know for sure.
And Exhi bit Nunber 26 is the same thing? Another
flier?

(The deponent | ooked at the exhibit.)
Yes.
Can you tell where this was used or when it was
used?
Not by | ooking at it. It's not dated.

MR. CUMM NS: I's that 277?
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MR. DONAHUE: That's 26.

I f you spoke to former enpl oyees of Electricity
Mai ne would you be able to tell when this was used?
If it's not dated, probably not. We did a |ot of
trade shows or booths at fairs and that type of
t hi ng. It looks like it m ght be one of those, so
| couldn't tell you what year it m ght have been
used.
But you think it was before the spring of 2013?
| can't be sure, but | would think it was in 2012,
2013.
Let's | ook at Page 2 of 26.

(The deponent | ooked at the exhibit.)

The | ast paragraph. This is a Q and A. Question:

WIIl Electricity Maine rates al ways be | ower than
the standard offer? Answer: El ectricity Maine
rates will always be | ower than the standard offer

rates. We guarantee this by purchasing this power
on your behalf in advance of your consumption. As
a result, there is no market risk to the customer
and Electricity Maine will always be able to beat
the standard offer rate.

| s that an accurate reading of --
Yeah. We were always trying to beat the current

standard offer rate, and this would have directed
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themto Electricity Maine.com where they could
| earn nore.
Let me ask you this. Were you guaranteeing to beat
the standard offer after the spring of 20137
If we were going to beat the standard offer, it
woul d have been the standard offer that was in
effect.

| see rates in a box here. So that would
tell me when it was if | was | ooking at a schedul e
somewhere and it would tell me which standard offer
I was tal king about.
So you think it's possible that Electricity Maine
was offering to always beat the standard offer
after the spring of 20137

MS. HEWEY: Obj ection, form
| think Electricity Maine was saying it was going
to beat this standard offer in making that
guar ant ee.
Was El ectricity Maine beating the standard offer in
the spring of 20137
Is that related to this brochure? |Is that the date
of this brochure?
I don't know the date of the brochure. " m just
asking was Electricity Maine beating the standard

offer in the spring of 2013.
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I think we were. | would have to | ook back
So you can't tell me whether this was used before
or after the spring of 20137
| can't, but the prices that are printed here would
easily deduce that.
It says [reading] Our rates conpared. Centr al
Mai ne Power's standard offer --
[ Readi ng] Rate of 8.49.
So if we |ook to see when standard offer was

8.49 we'd know when this was printed.
And that would tell us conclusively when this was
used to acquire customers?
It would be -- | believe it would.

(Exhibit 27 marked for identification.)

(Di scussion off the record.)
This is Defendants 1120 through 1121.

(The deponent | ooked at the exhibit.)
So again, this is another what | ooks to be a flier.

Woul d you agree?

[t's an enroll ment form
Is this something that appeared in -- as a flier at
a trade show Ii ke the other prior forms?
Yeah, it looks like a flier. | can't say it was or
wasn't used without seeing some of them filled out,

but it |looks |ike someone's attenpt at a flier.
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And woul d you agree with me that this is simlar to
the previous two fliers that we | ooked at?
Yes, it is simlar.

(Exhibit 28 marked for identification.)
' m showi ng you what has been marked as Exhibit 28,
M. Clavet.

MR. CUMM NS: 1127 to 1129 are the Bates

numbers.

(The deponent | ooked at the exhibit.)
Can you tell me what this form appears or -- can
you describe to me what 28 is?
It | ooks |like the building of a form It just
| ooks kind of sloppy, so I don't know that it's
finished.
Okay. Was it maybe the form that ended up in the
previous three exhibits that we | ooked at?
It looks |like a working document that someone was
trying to create somet hing. | can't tell how it
was used.
What sort of non-TV and radi o advertising was
El ectricity Maine doing between 2011 and the spring
of 2013?
Non- TV?
Or non-radi o. What paper advertising, for |ack of

a better term was Electricity Maine doing during
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that time period?
We woul d have had newspaper, we m ght have had sone
magazi ne. Less, but some. We would have done
mai |l ers. Direct mailers. We m ght have done sone
I nternet ads. Li ke Google search words and things
l'i ke that.
Did that advertising -- was it consistent with your
general marketing campaign during that time period?
It would have varied greatly because early on we
m ght have done mailers just to businesses or just
to residential customers. W did a mailer once
only to churches, we did a mailer once only to
t owns.
Have you produced those documents in discovery?
If we had docunments, then we would have produced
them vyes, |I'm sure.
Was the advertising to residential customers during
that time period that you just described, was that
-- let me rephrase.

Were your direct mailers focused on price
savings conpared to the standard offer?
Partly. A lot of our direct mail stuff would have
been to have them come | ook at our website and
check us out. Go to Electricity Maine, take a

| ook.
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And at that time your website advertised price
savings in comparison to the standard offer?
It would have quoted our price and it would have
guoted the standard offer.
(Di scussion off the record.)
(A brief recess was taken.)
(Exhibit 29 marked for identification.)
CONTI NUED EXAM NATI ON
DONAHUE:
" m going to show you, M. Clavet, Exhibit 29.
(The deponent | ooked at Exhibit 29.)
Do you recognize this document?
Yes.
This is a newspaper article that ran in August of
2011 about Electricity Mine?
Yes.
You're quoted in this article on Page 6 of 9?
(The deponent | ooked at the exhibit.)
On the bottom after the break, you're quoted as
saying [reading] Our commtment is to everybody.
We will always beat the standard offer. You' |
never, ever pay nore than the standard offer or we
won't be back.

| s that an accurate quote?
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That's part of what | would have sai d.

Let's talk just briefly about the | ast couple

exhi bits we | ooked at, which were those forns.
Who at Electricity Maine or Provider Power

was in charge of these forns?

Dependi ng on when they were made, it could be a few

different people. |f they were made | ater, meaning
2013, it m ght have been Candace Sanborn. | f they
were made earlier, it mght have been work papers

somewhere between myself or Kevin Dean that would
have worked on them
Let's tal k about the renewal process.

So Electricity Maine automatically renews
customers after they receive an e-mail or a letter;
Is that correct?

Yes.

Sometimes it renews custonmers at rates higher than
their previous rate; is that correct?

Correct.

And sometimes it renews customers at rates higher
than the standard offer?

Yes.

Does Electricity Maine or Provider Power have any
i nternal procedures or standards about automatic

renewal ?
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MR. AROMANDO: Obj ecti on. Time frame, Ben?

MR. DONAHUE: At any point in tinme.
Well, the whole thing is a procedure that
by the PUC in how it should be done.
So you'd agree that Electricity Maine and
Power should comply with PUC regul ations?
Yes.
They should conply with PUC instructions?
Yes.
They should conmply with any agreement that
have with the PUC?

Yes.

is set up

Provi der

t hey

You woul d agree that Electricity Maine and Provider

Power shoul d not use confusing practices when

dealing with customers?

Yes.

Woul d you agree that Electricity Maine and Provider

Power should disclose the risk that a re-enroll ment

rate m ght be significantly higher than a
hi storical rate?
MR. AROMANDO: Obj ecti on

I don't understand that question.

Do you agree that Electricity Maine and Provider

Power should include the historical rate -

the rate
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the customer is being re-enrolled from- in the
re-enroll ment notice?
Well, | think that we should follow the rul es that

the PUC set forth. l"m not sure if that's what
you're asking me or if you're asking me for

somet hing nore than what's in the rules.

Do you agree that prior to January 2015 any
conpetitive electricity provider should have

i ncluded a re-enroll ment notice with the customer's
electricity bill?

MR. AROMANDO: Obj ection
That was too much. Coul d you just break that down
for me?

Sur e.

Prior to January of 2015, Electricity Maine
and Provider Power sent out re-enroll ment notices;
correct?

Correct.

Those notices came by e-mail ?

Some, yes.

O letter?

Yes.

Did any of those notices acconpany the customer's
power bill that they received from CMP or Bangor

Hydr o?
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No.
" m showi ng you what has been marked as Exhi bit 30.
(Exhibit 30 marked for identification.)
This is a letter fromElectricity Maine to
Kat heri ne Veill eux.
Woul d you agree with that description?
(The deponent | ooked at the exhibit.)
Yes.
And it's dated October 1st, 20147
Yes.
Is this a letter or was this sent as an e-mail ?
(The deponent | ooked at Exhibit 30.)
| don't know. It looks like a letter, but I'm
hesitating because |I don't know if it couldn't have
been sent as an e-mail as well.
Well, assumng it was sent as a letter, did -- this
Is a re-enroll ment notice sent to Katherine
Veill eux inform ng her that she's going to be
re-enrolled or renewed in Electricity Maine's
service; is that correct?
| believe it is.
And you are re-enrolling her at a rate of 11 cents,
approxi mately, per kilowatt hour if she takes no
action.

Correct.
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How many ot her re-enroll ment notices did

El ectricity Maine send out during October of 20147

| don't know how many we sent out in October.

Oct ober, November, December would have been when

most re-enrol |l ments happen. So a | ot.

How many re-enroll ment notices were sent out?
Let's start with letters. Who sends the

letter?

Our office does. Our enmpl oyees.

Do they stuff the letters themselves?

We have a machine that stuffs the letters.

So it's an automated process?

Yes.

Are all those -- there's only two ways for a

customer to be re-enrolled; right? Letter or

e-mail ?

They could call and give us instructions.

The notices only would arrive by letter and e-mail ?

Yes.

Is this an example of -- well, do the notices sent

to other Electricity Maine customers, are they

simlar to this notice?

| believe they are.

Are they identical to this notice m nus the address

and account number; the personal information?
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1 A. | would say that when they go out in a batch, if
2 she was in this batch, those would all be the sane,
3 but there could be different prices or times or
4 groups.
5 Q. Besi des the price, there would be no other,
6 different | anguage in any other letter that went
7 out during that time period?
8 | don't believe so.
9 Let's look at this a little more closely.
10 There's no conparison to the standard offer
11 in this letter, is there.
12 A. No.
13 Q. You were informng Ms. Veilleux that you have
14 secured a conpetitive rate for her.
15 A. | believe that's what this is.
16 Q. There's nothing to inform her that she's no | onger
17 savi ng nmoney?
18 A. Not -- we don't speak about savings in this letter.
19 Q. There's no reference to the old rate that she was
20 getting prior to her renewal ?
21 A. Not in this letter; however, | don't know that this
22 letter wasn't sent to her because she asked for it
23 or if this was her -- her renewal letter.
24 Q. But in this letter there's no conparison to the old
25 rate that she had previously received?
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1 A. | don't see one in this letter.

2 (Exhibit 31 marked for identification.)

3 (The deponent | ooked at Exhibit 31.)

4 Q. "' m showi ng you -- ignore the top part of the

5 message, but the substantive e-mail below is from

6 El ectricity Maine to Jennifer Chon on October 1,

7 2014; is that correct?

8 Yes.

9 And this is an e-mail informng Ms. Chon that she
10 will be renewed in Electricity Maine's services
11 she takes no action.

12 A. Yes.

13 Q. If you conpare the |l anguage in this e-mail to Ms.
14 Veilleux's letter, would you agree that it's

15 essentially identical?

16 (The deponent | ooked at documents.)
17 A. Yes.

18 Q. So Ms. Chon was renewed by e-mail; Ms. Veill eux,
19 letter; is that correct?

20 A. Yes.

21 Q. Were all of the other e-mails - renewal e-mails
22 sent out during the fall of 2014 simlar to this
23 e-mail to Ms. Chon?

24 A. | don't know if they were all the same, but it
25 | ooks |ike a basic letter.
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OCkay. By "basic letter"” is that your standard form
It looks like a standard formletter.
Again, you'd agree that this e-mail does not
mention standard offer?
I[t's -- it does not.
It doesn't mention Ms. Chon's old rate.
It does not.
(The deponent | ooked at the exhibit.)

It looks like ... | just don't know why there's a

couple e-mail addresses there.

The e-mail at the top was just her forwarding that
e-mail to me.

Oh, okay.

Do you have any reason to believe why e-mails --
stri ke that.

Were there any e-mails sent during this tinme
period that include a reference to the standard
offer? Any renewal e-mails sent during this tinme
period that included a reference to the standard
offer?
| would have to | ook at them individually to know
t hat .

But these e-mails are sent out using a system zed

process?
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| believe so, unless they were specifically
requested by the custonmer. They look |ike they
woul d have been part of a process.

But this is an automatic renewal. This is not
somet hing that was specifically requested by Ms.
Chon?

It looks like a standard letter that was sent out
to her. | don't think that she made any request.
It's a standard e-mail.

It looks |like a standard e-mail.

Did Electricity Maine or Provider Power include
reference to the standard offer in any
automatic-renewal e-mail during this time period?
| don't recall. |'d have to | ook at them

i ndividually to see.

And you keep a record of each individual e-mail?
Yes.

Did any automatic e-mail during this time period
include reference to a prior rate that a customer
was receiving before automatic renewal ?

| know that some mail ers do. | don't know when

t hat started. | know that some of theminclude a
reference to a price. "' m not sure of the tim ng
of that. |'"ve seen letters include reference to

different prices.




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 126 of 201 PagelD #:

o ©O© 0o N o o b~ w N PP

[ —

12
13
14
15
16
17
18
19
20
21
22
23
24
25

o > O »

1970
126
What | etters when?
Well, we had some that Mtch Tannenbaum asked us to
send that |I would believe would have quoted a
standard offer.
But those were the letters sent in response to the

August 7 letter fromthe PUC?

Yeah.

So those weren't automatic-renewal e-mails.
Correct.

Those were corrective letters or e-mails if you
will.

Yes.

Are you aware of any automatic-renewal e-mail that

includes a reference to a customer's prior rate

t hat was sent during this time period; the fall
-- October --
Not any individual letters specifically. I woul

just want to | ook at them and see what they
referenced. But we woul d have record of them
What sort of e-mail programm ng did you use to
track your -- send your automatic-renewal e-mail
Let me break that down a little bit.
So there wasn't someone at Provider Power
El ectricity Maine clicking "send" to each one of

t hese thousands or tens of thousands of e-mails

of

d

s?

or
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t hat went out --

Yeah, they would go out in some batch form

And that was a computer program facilitated the
"send" -- someone would create the content, but
ultimately the process of sending thousands of
e-mail s was a conputer --

Yes.

-- acting in -- it was an automated process.

Yes.

127

So if there was an e-mail that referenced a prior

rate, you would be able tell by |ooking at one
e-mail in each batch?

| would say so.

Because every e-mail in the batch is the sanme;
right?

| would say it would be.

Now, Electricity Maine and Provider Power are
generally aware of what the standard offer rate
right?

Yes.

That's part of your business, is to be aware of
standard offer.

Yes.

When you sent this e-mail to Ms. Chon, you knew

that you weren't going to be saving her nopney -

i's;

the
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right? - in comparison to the standard offer?

No, this would -- it looks like it was sent in

Oct ober. St andard offer probably wasn't announced

until December or January. If this was |ate 2014,

you woul d have had the PUC announcing that standard
of fer rates were expected to doubl e. You're

dealing with a polar vortex time right there.

Well, it wasn't a polar vortex in October, was it?
It was a polar vortex earlier -- like in January of
2014. We had a severe winter event. So they were

predicting that the next winter would carry over
because we had constraints in our gas |ines.

Are you saying you can predict what a winter is
going to be like in October --

They price every day, every hour, every month going
forward based on their current experience. And
yes, you had Chairman Welch, you had Patrick
Woodcock, you had the PUC announcing that the next
standard offer was going to be dramatically up.
And if you | ooked at New Hampshire and
Massachusetts for the same period, you would see
evi dence of that.

But when you sent this out, what was the standard
offer in October of 20147

I"m going to guess that it was 6 or 7 cents.
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And you renewed Ms. Veilleux at 11 cents.
Rat es were predicted be around 14.
I"m just asking you --
Yes, we did.
So at the time you sent this, you were aware that
you were going to be charging her a rate above the
standard offer?
We didn't know what standard offer was going to be
yet at that point going forward.
When does the standard offer kick in every year?
March 1st. It's usually announced
Decenber/January. Sometimes they announce in
November . They' ve been a little inconsistent on
t hat .
So the standard offer that was in place in October
of 2014 was the same standard offer that Ms. Chon
woul d be receiving once she was automatically
re-enrolled; right?
| don't wunderstand.
This says [reading] if you do nothing, you'll be
re-enrolled in Decenmber of 2016; right?
Yes. 2014.
You're right. Decenmber of 2014. You're right.

So -- and that's when she would --

El ectricity Maine would start charging her 11 cents
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per kilowatt hour; right?
Yes.
Okay. So the standard offer -- you knew what the

standard offer would be in Decenmber of 2014.
We knew what was in December, but they were
announci ng - -
-- not asking what it was going to be.

MS. HEWEY: Let himfinish the answer.
This was a 24-nmonth contract. So we're dealing
with a | ot of hours across this term We didn't
know what it would be over the next coupl e of
years.
My question was did you know what it was going to
be in December of 2014.
We knew what was in Decenber,
So the answer is yes.
Yes, we knew what it was in December.
Okay. And you knew that that was going to be
significantly lower than 11 cents per kil owatt
hour .
We knew what it was at that tinme.
I n Decenber of 2014.
Yes.

(Exhibit 32 marked for identification.)

(The deponent | ooked at Exhibit 32.)
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M. Clavet, are you famliar with this report from
the Public Utilities Conm ssion?

| just |ooked at it. Yeah. It's not very ol d.
February, yes.

Are you aware that the Public Utilities Comm ssion
concl uded that between 2014 and 2015 competitive
electricity providers charged Maine ratepayers 77.7
mllion more than they woul d have paid for standard
of fer service?

I"'mfamliar with what their chart says here, yes.
Do you think their chart is incorrect?

| think it served their purpose. | don't think
it's a very val uable report. Il think it's an

i ncompl ete picture.

What do you think is inconmplete about it?

| think that the time period should have been
expanded to take a much wi der view of what's going
to happen in a market that's very volatile. I
think a three-year snapshot is too narrow and

think it ignores a |ot of other variables that
shoul d have been incl uded.

Well, do you think it's accurate during those three
years?

No.

Let's start with 2014, which is on Page 5.
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(The deponent | ooked at the exhibit.)
Have you reviewed the spreadsheet here that breaks
down the pricing that different conpetitive
provi ders charged Mai ne ratepayers?
Yes, | see it.
So this says Electricity Maine had an average price
per kilowatt hour of roughly 8 cents; is that
correct?
| see it.
Do you have any reason to disagree with that data?
| didn't compile the data, so |I wouldn't chall enge
it unless | did nmy own report.
Okay. Well, is that an accurate --
It says 8 cents.
OCkay. But you, during that time period, were
running Electricity Maine; right?
Yes.
And you were famliar with the prices that
El ectricity Maine was charging customers; correct?
Yes.
Is 8 cents a kilowatt hour on average the price
that Electricity Maine was charging residenti al
customers during that time period?
| don't know. | haven't done the cal cul ation

So Electricity Maine was not aware on average of




Case 1:16-cv-00571-LEW Document 163-6 Filed 03/25/19 Page 133 of 201 PagelD #:

© o0 N o o A~ w N P

[
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1977

133

what it was charging consumers?

| didn't do a report to calculate the average over
those three years because if | would have, | would
have added ot her variables that would make it nore
reliable, like trying to determ ne whether or not
extra winters were picked up in this or not or if
some of these were straddled years or whether or

not some of these other conmpanies were offering

vari able or introductory offers. |l would want to
know if the standard offer was -- was reconstructed
so that | would adjust it for risk where this

report doesn't do that for me.
Isn'"t it true that you basically off-1oaded your
risk on to residential customers?

MR. AROMANDO: Obj ecti on
| don't understand the statement.
You were just telling me that you increased the
price you charged Ms. Veilleux in October of 2014
because you thought that prices were going to go
up.
The State of Maine Public Utilities Comm ssion told
us that prices were expected to double. So we
bought | onger strips because they were the cheapest
t hing going. The PUC, going out to standard offer,

bought a ten-year strip and took huge risks with
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the state of Maine's power |oad, a

roul ette-wheel -type ri sk. We woul d not take that
risk. We covered it.

OCkay. So you charged a higher price.

We charged a fully-hedged covered price to
elimnate the risk.

And then your customers ended up paying for that
risk; isn't --

They pay for electric, which includes a price that
cal cul ates ri sk.

If you had picked a | ower price, say 8 cents a

kil owatt hour, that would have been a risky nmove
for you; right? In 2014 --

We don't pick the prices. W buy them on the open
mar ket based on what i s quoted.

OCkay. But if you took a riskier position, a

di fferent hedge and offered a | ower price, that
woul d have been very risky for you; right?

It would have been inprudent and risky for the
custonmers.

Why is that?

Because if you don't buy the winter and you go into
the wi nter naked, wi thout that power, you're taking
a risk that prices could double on you. Budget

certainty is very important.
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Well, you would just go out of business at that
point; right?

MS. HEWEY: Obj ecti on.

Customers woul d go out of business.
Customers would get re-enrolled in the standard
offer; right?

MS. HEWEY: Obj ecti on.

The standard offer m ght have been expected to
doubl e.
Let's go back to the chart.

Is it really your position that you don't
know what Electricity Maine charged its custoners
in 20147
| would know what Electricity Maine charged in 2014
if I looked at our rates individually.

But you're not prepared to answer that question

ri ght now?

There were a |l ot of different customers paying a

| ot of different rates. Some of them were

busi ness, some of them were residential. Some of
these dates would -- would have staggered peri ods
of electricity. You can't take a twelve-nonth
contract or a 24-nonth contract and only put a year
of it in here and have it be relative to others

that you're conparing that m ght have been built
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with six-month and then twel ve-month or one-nmonth
vari able contracts.

" m not asking you to conmpare to anyone el se. "' m
just asking you in 2014 if you took all of your
customers' prices, added them up, and averaged
them would that be 8 cents per kilowatt hour.

For what ?

The kilowatt -- the price you charged your
customers.

If | was pricing this three-year in this chart, the
price would not be 8 cents.

"' m not asking if you were comng up with pricing.
" m asking historically, is that the price you
charged customers on average in 2014. Very sinmple
guesti on.

| don't know. | haven't -- | didn't put the chart
t oget her.

What's that?

| didn't put the chart together. | don't know if
that's exactly what it would be.

So you're not aware of whether you saved consumers
money or cost them money in 2014 in conparison to
the standard offer.

| think we did a heck of a good job in 2014

covering the risk compared to what the prices were
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on the open market, what other states were
experiencing, and the type of risk that the State

of Maine left Mainers exposed to.

Let's go to 2015. This report lists your average
rate at 10 cents -- alnost 11 cents per kilowatt
hour .

s this report accurate --
MS. HEWEY: Wbould that part be, by any
chance, on the previous page?
MR. DONAHUE: It's on Page 4.
MS. HEWEY: Okay.
(The deponent | ooked at the exhibit.)
Does Provider Power know what, on average, it
charged its customers in 2015?
(The deponent | ooked at the exhibit.)
Where are the dates?
The bottom one is 2015.
Where does it say that?
(Ms. Hewey pointed to the exhibit.)
OCkay. So the top one is 2016, the bottom one is
20157
Yes.
| would believe that that would be accurate.
What was the standard offer during that time

period?
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| don't know, but | would believe that this would
be possibly part of the two-year rate. So |
woul dn't know what | was pricing against. | don't
know how t hey staggered their ten-months -- there

was a ten-month piece,

renewal of another year

a two-month piece, then a

as they were comng off a

t hree-year bl ended average.

Well, is the data that
guess it's the Federal

FERC.

the PUC got fromthe ... |

No, it's not FERC. The EI A. The Ener gy

Adm nistration ... what's it called? Federal

Energy ... it's not FERC.

MR. AROMANDO: Energy I nformation

Adm ni stration.

Are the prices that the PUC got fromthe EIA

regardi ng the standard
| don't know. | woul d
make a m stake quoting

So is it accurate that

offer correct?
agree that they woul dn't
prices wrong.

El ectricity Maine on average

and in the aggregate charged Mai ne customers 30

mllion dollars more than the standard offer in

20157

It's hard for me to tell because that price m ght

not have been for a full year. | don't know how
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they did it.

But you agree that the average for your rate on
this chart is correct?

| believe it's correct because the numbers | ook to
be in the range of what | believe to be true.
Let's go to 2016, which is at the top of this page.
If you | ook at the average price they have for

El ectricity Maine in 2016, it's 1043; correct?

| see it, yes.

That's a correct number?

It | ooks to be around the right nunber.

(Exhibit 33 was mar ked for
identification and was passed to the
deponent.)

So M. Clavet, I"'mgoing to represent to you that

this is data about, on the first page here, Kathy

Veill eux that we've collected fromthe information
t hat you have provided to us in discovery. W've

calculated the rates that you charged her in

conparison to the standard offer on a nonthly

basi s.
So if you |l ook at the category that says EM
Rate ... do you see that category?
(The deponent | ooked at the exhibit.)
EMBill?
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Just before that.
Okay, yeah.
If you | ook down that columm, would you agree that
that information accurately reflects the prices
that Electricity Maine charged Kathy Veill eux?
Where are the -- which way do the dates go fromthe
top to the botton?
They start in ... it |looks |like 2013.
(Ms. Hewey pointed to the document.)
(The deponent | ooked at the exhibit.)
Okay. They look like -- do they junmp all over?

MS. HEWEY: MWhat's the question going to be?
My question is going to be are the prices that we
have listed on this spreadsheet, do those prices
accurately reflect the prices that Electricity
Mai ne charged Katherine Veill eux.

MR. AROMANDO: Obj ecti on

MS. HEWEY: And how is he going to know that?

MR. DONAHUE: Because this is one of our
deposition topics.

MS. HEWEY: And he's supposed to have every
date of every rate menorized? There's no possible
way. If you show us a document that we produced
we'll tell you that those accurate. If you tell me

t hat you took these numbers directly off the
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1 document that we produced, we will agree they're
2 accur ate. But you can't give a man a page with
3 really tiny numbers - thousands of them - and ask
4 himto testify whether they're accurate or not.
5 That's just not fair.
6 MR. DONAHUE: | don't have any further
7 questions on this. Let's take a quick break. You
8 can show me those answers --
9 (Di scussion off the record.)
10 (A brief recess was taken.)
11 * * * * *
12 (Exhibit 34 marked for identification.)
13 CONTI NUED EXAM NATI ON

14 BY MR. DONAHUE:

15 Q. M. Clavet, |I'm handing you Exhibit Number 34.

16 These are your -- this is styled your Second

17 Amended Answers to Plaintiffs' Interrogatories.

18 These are for Electricity Maine and Provi der Power.
19 So you're answering for both Electricity Maine and
20 Provi der Power ?

21 A. Yes.

22 MR. AROMANDO: Wai t . Hol d on --

23 MS. KAYATTA: El ectricity Maine also has a
24 signature page. It's just not included here.

25 Q. So you haven't signed this yet, but you intend to
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sign it?

MS. HEWEY: He has signed it. | didn't send
that one to you

MR. DONAHUE: Do you want to just | ook
through it real quick and see if it's -- if
everything here is accurate and your statenment
under oath and that this is what you intend to
sign?

THE DEPONENT: | have signed it. Do you want
me sign it again?

MR. DONAHUE: No, no. | want to make sure
this is the same as what you signed.

MS. HEWEY: All right. So this is the
document that you signed. This is the document
t hat we | ooked at | ast week.

And then, rather than have himread it

and try to remenber --

THE DEPONENT: Yes, it's the -- we believe it

Is the same.
This one is supposed to be signed by
Danny Kuehl .
MS. HEWEY: This is your page. This is the
one you signed on behalf of Provider Power.
(Ms. Hewey pointed at the document.)

THE DEPONENT: Oh, okay, | see. There's a
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page for both of us.

So you have that one. | don't -- yes,
do have it.
This is the same docunent that you signed under
oath though?
Yes.
So up front you asserted a bunch of general

obj ections and objected on the basis of the

143

attorney-client privilege, work product, and sone

ot her privilege, you have asserted that our
definitions and instructions are vague and

ambi guous, and you assert that these objections

should apply to all of the answers. To all of your

I nterrogatory responses.
Is that correct?
Yes.
So let's | ook at Nunber 9. The question asks
[readi ng] please identify the amount Electricity

Mai ne spent on marketing each month to all

customers from formation through December 31, 2017.

Yes.

Are you asserting the attorney-client privilege

with respect to your answer to that interrogatory?

MR. AROMANDC: " m going to object here.

| awyers signed for the objections. If there's a

The
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hang-up about the objections, counsel would deal
with that.
MR. DONAHUE: I f he's asserting an objection

"mentitled to know if he has an answer.

MS. HEWEY: That's why the | awyers sign the
obj ecti ons.

MR. AROMANDO: -- a legal issue.

MS. HEWEY: I f you think that we have not
fully responded, then your remedy is to ask us what

(Si mul taneous speaking.)

MS. HEWEY: If there's an issue with
obj ections, that's something you go -- you would
di scuss with the | awyers.

MR. DONAHUE: Thank you for --

MS. HEWEY: -- an issue with the facts, just
go ahead and talk to him about them

MR. DONAHUE: | want to make sure -- one of
the reasons that he hasn't answered this fully for
three months is not because of the attorney-client
privilege.

MS. HEWEY: It's not.

MR. DONAHUE: Thank you.
Initially, in your first interrogatories, you

desi gnat ed Defendants 5176 to this interrogatory
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Number 9. ' m going to mark that.

(Exhibit 35 was mar ked for
identification and was passed to the
deponent.)

Thi s was produced to us - Exhibit 35 - as
Def endants 5176.

Goi ng back to Interrogatory Nunmber 9, which
asks you to identify on a nonth-to-nonth basis how

much El ectricity Maine and Provider Power spent on

mar keti ng, you designated this docunment. You
originally designated this docunment. s that
correct?

Yes.

Woul d you agree that this document does not provide
a mont h-to-month analysis of how much Electricity
Mai ne and Provider Power spent on marketing?

Yes. Yes, | agree.

Can you tell me what the document is?

Thi s document tal ks about customer acquisition
costs for three years in Maine, New Hanpshire, and
Massachusetts.

So it says in 2011 Provider Power spent 55,000
dol l ars approxi mately on marketing for customer
acqui sition?

Yes, that's what it says.
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In 2011 Provider Power was only Electricity Maine?
Yes.
Okay. In 2012/ 2013 Provider Power included
El ectricity New Hampshire?
Yes.
So is there something somewhere that shows a
breakdown between what was spent on Electricity
Mai ne acqui sition versus ENH acquisition?
| think we'd have sonet hing.
But you would agree that this doesn't show --
di stingui sh between those two entities:
El ectricity Maine and ENH Power --
Correct.
-- for the years 2012 and 2013?
Yes.
So if you |look at 34 now, you have amended your
response to designate 4988; is that correct?
Def endants 4988?
| don't know what that means.
It's a spreadsheet that you produced in discovery.
Oh. Yes.

MR. DONAHUE: ' m going to bring that
document up now. We don't have it here in paper
form but we'll provide it to Chris.

(Exhibit 36 identified.)
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(The exhibit was displayed on a TV
screen.)
MR. DONAHUE: |f you | ook at the TV here,
this is 4988. Now, there's that 3 on the end
t here. | don't want to get things confused --
MR. CUMM NS: So you have on the screen now
the documents corresponding to 4988 and 4989?
OCkay. So tell us what this document -- tell us
about the data contained in this docunment.
It | ooks |ike you have captured adverti sing,
events, nmeetings, menmbership, Power to Help,
printing, sponsorship, and other for sections or
years for either Electricity Maine, ENH Power ...
don't -- well, you have Provider Power up there,
whi ch m ght be Provider Power Massachusetts.
Okay. So is this actual costs or are these
projected costs?
THE DEPONENT: Is this a docunment that we
sent you?

MR. DONAHUE: Yes.

THE DEPONENT: Il"m |l ooking for a title in the
spreadsheet. Is it just called accounting?
MR. DONAHUE: | don't know. This is why I

need your help figuring it out.

Ask me the question again, please.
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Are these -- is this spreadsheet a -- does this
capture actual costs or projected costs?
| can't tell fromthere, but seeing that they're
carried out a few decimals, I'"'mgoing to think it's

more actual than projection.

MR. AROMANDO: Kat heri ne points out that the
title would be in the load file.

MS. KAYATTA: Yeah, it just doesn't show up
when you open the native, but the original file
name would be in our production.

But someone that was famliar with -- |ike
yourself, with Provider Power's business operations
woul d be able to tell what this spreadsheet was al
about ?
Yes.
OCkay. So I"mgoing to | ook at the next docunent
you desi gnated. That's 4989.
(Di scussion off the record.)
(Exhibit 37 identified.)
(The exhibit was displayed on a TV
screen.)
So this is another document that you have produced
in discovery. It shows on a nonthly basis
begi nning in January of 2014 nunbers that appear

for advertising and other pronotional costs.
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Yes, | agree.

It looks like -- can you tell me whether these are
actual costs or projected costs?

| can't. I think they're actuals because of the
deci mal s.

Who was in charge of marketing budgets at

El ectricity Maine and Provider Power?

It was something that we -- that nyself and Kevin
Dean and Nobl e, our supply conpany, would talk
about and we woul d have to get approved by them
And who woul d handl e the actual -- the budgeting
process. Who woul d put together projections?

We woul d have some projections put together by
Candace Sanborn | ater on. Early on, it was nyself
and our supply conpany, because they would only |et
us use a certain amount of money per year to do
mar keti ng and adverti sing.

OCkay. And then what about | ater on.

Later on, it would have been -- what do you --

-- early on, first of all.

"11. 2011, early 2012.

So after that time period who was in charge of
creating budgets?

Kevin and | would create the budget and get it

approved by Noble, which is also |ike a bank. Qur
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supply conmpany.
Just you and Kevin?
Yeah.
So you believe that these are the actual moneys
spent versus projections?
Yes.
This is 20147
Thi s document goes through October. s there
anot her docunment that would complete 20147
(The deponent | ooked at the exhibit.)
| think that is all of 2014.
Well, there's -- the year doesn't end in October,

does it?

No, but the marketing m ght have.

So there was no noney spent --

We m ght have spent what we had for the year.

OCkay. So there was just no marketing --

Ri ght .

OCkay. So for November --

There was a time that that happened. We would
spend what we had, we would do our canpaign for the
year, we would be done, and maybe wait until next
year to see what we'd get for another allocation to
spend.

So after October of 2014, did Provider Power or
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El ectricity Maine spend any nmore money on
mar keti ng?
It looks like we didn't here.
What about in 2015. Were there marketi ng canmpai gns
then?
| think there was some nore in '15, but it would
have been | ess.
Can you tell me what -- approximtely how nuch
money Provider Power and Electricity Maine spent in
2015 on marketing?
| can't tell you how much, but | would say if it
was a hundred thousand dollars that would be a |ot.
And it was |ess than what you spent in 20147
Yes.
What about 2016.
We woul d not have been spending much of anything,
if anything, in 2016 as we were preparing to sel
t he busi ness.
So | ess than 2015 --
Yes. I woul d say yes.
Al'l right. So let's look
(Exhibit 38 identified.)

MR. DONAHUE: This is Exhibit 38. This is

Def endants 5014 with some extra stuff on the end.

(The exhibit was displayed on a TV
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screen.)
This is another document, M. Clavet, that you have
designated in response to Interrogatory Nunber 9.
Can you tell me whether this is -- it |ooks
to be a budget, but can you confirmto me whet her
this is a -- reflects nmoney actually spent or
whet her this is projections?
The title to this was what?
It -- Provider Power advertising 2013.
(The deponent | ooked at the exhibit.)
It | ooks |ike what we spent in '13 by radio
station. | would think it was actual.
Could you scroll down so |I can see if there's
more than just radio on there?
(The deponent | ooked at the exhibit.)
MR. DONAHUE: Want me to keep scrolling?
THE DEPONENT: Pl ease.
(The deponent | ooked at the exhibit.)
| just want to see the conclusion of this docunment
so | can see if it's ... total Maine radio.
| think it's actual. It says "2013
campai gns" on there. | don't know why it doesn't
say actuals or budget, but | believe campaign would
have been actual. There could be some in there

t hat was optional, but that | ooks |ike what | was
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used to seeing in how you would buy radio slots
over a certain number of days and you'd buy the

frequency and they would decide where to put them

I n.

So you think this was an actual -- these are actual
costs --

| believe -- it |looks |ike an actual.

We tal ked earlier about how Electricity Maine and
Provi der Power's marketing strategy changed in 2013
-- spring of 2013 or thereabouts.
Yes.
How di d that impact how much noney you spent on
mar keti ng?

MS. HEWEY: Obj ection, form
We woul d determ ne what different venues we wanted
to use partly by what was avail able and partly what
we had for a message. And when | say "partly
avail able,"” somewheres in there there was an
el ection year, somewheres in there there was sone
maj or events, and you couldn't afford television.
You couldn't even afford radio. So those were
hol es that would have hit somewheres in this.
That's what drove what we could afford to do.
Because if you | ook at what it costs per customer,

you've got to then compare it to what they're
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charging. There's times of the year - for example,
t he holidays - where you can't really afford a | ot
of the easy advertising because all of the
retailers are eating it up.

So it's a blend of what's avail able, what's
af fordabl e, and what the message is. But as the
PUC was changi ng standard offer and it becanme very
uncertain as to what was going to happen, we would
have sl owed down.

So once the PUC and you agreed to stop advertising
on price, you did |l ess advertising?

MR. AROMANDO: Obj ecti on
No. When the PUC changed the standard offer to be
a system that we couldn't have any certainty of
anymore, us and our supplier got nervous. They are
the ones that control a | ot of purse strings on
what we coul d spend.

So when you could not conpete with the standard
offer you did | ess advertising?
Yes.

MR. AROMANDO: Obj ecti on
Who el se would be famliar with this document?
Kevin Dean would be famliar with it, because he
woul d have been sensitive to the budget and what we

were able to get from Noble and the changes in the
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standard offer and what we wanted to spend noney
on.
Al'l right. Can you tell us a little bit about
let's see.
(Exhibit 39 marked for identification.)
(The exhibit was displayed on a TV
screen.)
This is Defendants 5022.
Do you recognize this document?
(The deponent | ooked at the exhibit.)
That's an Electricity New Hanmpshire marketing
program
This | ooks like a budget.
That | ooks nmore |ike a budget because Katie Hebert
is the gal at Channel 13 that would have proposed
t hings to us.
So this docunent is not going to tell us how much
you actually -- Provider Power actually spent on a
mont hly basi s?
Probably nore what they wanted to sell wus.
And the same with this print budget?
Yes.
It's a budget, not --
That | ooks |like a budget because of the contact

names in there. It | ooks |Iike we were putting
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MR. DONAHUE: Okay. Let's go off the record

for a second.
(Di scussion off the record.)
This is what you have designated in your
I nterrogatory response as indicative of how much
you spent on marketi ng.
(A document was displayed on a TV
screen.)
Can you explain that response?
CUMM NS: You haven't identified --
DONAHUE: Sorry. VWhat is it?
CUMM NS: Exhi bit 40.

> 3 3 3

5451.

(Exhibit 40 identified.)
I"mtrying to see what the titles are. What was
the title of this besides "general ?"

MS. HEWEY: Can you find out what time it
goes fromand to? It |ooks to me like this is
after he was gone.

MR. DONAHUE: He's designated --

MS. HEWEY: He's already testified that he
can't testify about anything after he sold the

conmpany. How coul d he possibly talk about --

DONAHUE: Exhi bit 40. That's Def endants
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MR. DONAHUE: Then why did he designate it in
his interrogatory response?

MS. HEWEY: The interrogatory responses are
on behalf of both of them So the ones that were
rel evant to Provider Power, he's signing on behalf
of. The ones that were relevant to Electricity
Mai ne that M. Kuehl signed --

Do you know what this is?

I would just say it |looks like a sub-accounting of
expenses and accounts payable in the general |edger
for items. But | can't tell what the project ID
nunmber m ght reference. But it's not

Does it have anything to do with advertising or

mar keti ng?

W t hout seeing more of a description on the top, |
can't quite tell. It m ght be a general |edger

And some of those dates are late into '16, where |
woul d have | ost my authority over them

So woul d you agree with me there's no way that
someone who's not famliar with Electricity Maine's
accounting or Provider Power's accounting could
figure this thing out?

| think you need some nore designations as to what
the colums and rows are.

Someone from Provider Power or Electricity Maine
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1 woul d be - -

2 A. Yes.

3 Q. -- could figure that out?

4 A. I think so.

5 Q. But if |I were just |ooking at this, there's no way
6 | could figure it out?

7 MS. HEWEY: | have ultimate faith in you, M.
8 Donahue.

9 A. If you're famliar with these type of accounting

10 systems, you m ght; but otherwi se | wouldn't think
11 you woul d.

12 Q. And it would be helpful to be famliar with

13 El ectricity Maine and Provider Power accounting

14 systems?

15 A. What was the title?

16 Q. It doesn't have a title, | don't believe. Its

17 title is Defendants' 5451.

18 A. '"m curious as to whether or not there was nore of
19 a descriptive title as to what this information was
20 and it's just not showi ng on this page. If that's
21 -- if there is no more information, then yes, it's
22 difficult to read.
23 THE DEPONENT: Could you go across for nore
24 col ums?
25 MR. DONAHUE: Over here?
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THE DEPONENT: Yeah. Comm ssions. There you

go.
Those are comm ssions.
So what does that nean?
That means that there are ... there's sone
there you go. Those are expenses in a |edger and
some of them are conm ssions. | am going to say,
because of the size of those dollars, that those
are commercial accounts.
Okay. And that would be comm ssions paid to the
sal es agents --
-- commercial sales guys specializing in the
commerci al busi ness.
So let's | ook at Defendants 5452. lt's Exhibit 41.

(Exhibit 41 identified.)

(The exhibit was displayed on a TV

screen.)
2017 and ' 18. So | wouldn't be famliar with some
of that stuff.

THE DEPONENT: Can you go over to the end

here again and see if we get nore?

(The deponent | ooked at the exhibit.)
These are
So if anything, this document is relevant to what

happened in the past couple years and not anyt hing
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t hat happened in --
| would say so, Ben, because of the dates. They
don't |l ook like very |arge bal ances. It | ooks like

some internal sub-accounting of things |like rents
and electricity payments for the building,
cl eaning, things |ike that. If you're running it
al ongsi de the comm ssions, these are really small.
I|'"m just saying they're small bal ances for a | arge
busi ness.
So there's no document here that you designated
t hat covers marketing in 2012 and 2011; is that
correct?
Just the acquisition costs and the total that you
showed me on Nunber 35.
Ri ght, with the exception of Exhibit 35, you
haven't produced any documents to indicate how nuch
El ectricity Maine and Provider Power spent in 20127
Except for the -- oh. '12. ' m sorry. That was
"14 per haps.
And ' 13.
But you don't have anything for '12.
Are you aware -- let's |ook at Exhibit 35 real
gquick if you guys have it.

(The deponent | ooked at a document.)

MS. HEWEY: We do. We're ready.
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You have total marketing costs at -- for 2012 at
2,685, 000. Is there any document avail able that

woul d break down marketing spent in New Hampshire
versus marketing spent in Maine?

Thi s breaks down New Hanpshire and Maine.

But only by enroll ments.

Well, there would have been our total costs divided
by enroll ments to get the customer acquisition
cost .

OCkay. So if I could do sonme al gebra, you could get
to the total ampount spent in 2012 in Maine --

MS. HEWEY: ~-- don't think you need to go all
the way to al gebra. | think it's pretty basic
arithmetic, right?
| would say that if you took the Maine costs and
subtracted the New Hanpshire costs, you'd get it
because it's not showing -- we didn't do anything
In Massachusetts at that point.

Did Electricity Maine or Provider Power, for its
operations in Maine, create any documents that
reflect what it spent on marketing in 2012 besides
Def endants - -

| think we would have. We would have accounti ng.
You' d have accounting, perhaps a profit and | oss?

Yes.
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That woul d have a breakdown for marketing?
Yes.
You'd al so have invoices from various medi a
outl ets?
Yes.
And those would be in Provider Power's and
El ectricity Maine's possession?
Yes.
MS. HEWEY: Well - -
Spark's possessi on, yes.
But those haven't been designated in response to
I nterrogatory Number 9.
No, this is how we've shown it.
You're famliar with Electricity Maine's marketing
in 2012; right?
Yes.
Were you keeping track of what you spent on a
spreadsheet ?
Yes. That's how this was produced, |'m sure. |t
was -- this is a total.
But there's something that woul d break that down
further?
It would -- probably would have been broken down by
mont h spent.

And the same for 20117
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A. Yes, | think so.
MR. DONAHUE: Let's take a quick break.
(A brief recess was taken.)
* * * * *
CONTI NUED EXAM NATI ON

BY MR. DONAHUE:
Q. M. Clavet, you testified earlier that there was a

knowl edge of Electricity Maine's operations as they

exi st today.

Can you tell me when that date is?

A. Well, when we sold the business we -- bot

Dean and | stayed on as consultants, but

h Kevin

in nmore

of

a limted capacity. W didn't have access to al

the same stuff that we did, obviously, when we were

owners. And some of the functions were noved to

Houst on. Li ke some of the accounting and a | ot

of

t he purchase decisions. W didn't get to see the

cost of power anynore and the purchasing deci sions.

So a lot of the authority and the control

and

fol ks, and the jobs actually, left and went to

Houston. So that's why | say some of that stuff

woul dn't have had access to and woul dn't
really needed it.

Q. And when you say "you," you mean Provider

have

Power ?
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' m speaking nyself and Kevin Dean because we were
managenment that woul d have had access to it before,
not to be confused with the fact that Provider
Power is an entity itself. I just wouldn't have
seen some of the documents after we sold the

busi ness.

So when you speak for Provider Power, when was
Provi der Power's | ast day of involvenment in

El ectricity Maine's business operations?

When we sold it. When we sold Electricity Maine
and ENH Power, Provider Power didn't do anything
mor e.

So Provider Power -- Electricity Maine alone is
goi ng to have know edge as to what happened after
Spark's acqui sition?

They' || have everything.

Who is Muriel LeClerc?

Muriel LeClerc - it's a French name - is the | ady
who is in charge of things |like |licenses and
recording certificates with FERC on a regul ar
basis; the disclosure docunents and keeping the
l'icense and application with each utility in each
st ate. So it's nore of a recording, filing, and
following to make sure everything is in its proper

pl ace regul atory and -- regul atory-wi se. She stil
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1 wor ks for Spark.
2 MR. DONAHUE: \What are we at, Bob?
3 MR. CUMM NS: This will be 42.
4 (Exhibit 42 was mar ked for
5 identification and was passed to the
6 deponent.)
7 (The deponent | ooked at the exhibit.)
8 Q. M. Clavet, this is an e-mail from Muriel LeClerc
9 to a variety of people. Now, her e-mail address
10 says she's working for Provider Power; is that
11 correct?
12 A. | think that she's got an old e-mail address.
13 Q. So Provider Power is not involved in any way in the
14 busi ness operations of Electricity Maine today?
15 A. No.
16 Q. Have you seen this e-mail before?
17 A. No.
18 Q. So you're not famliar with any of the contents?
19 A. No.
20 Q. El ectricity Maine will have know edge of this
21 e-mail ?
22 A. | would assume so, because Muriel still works
23 t here.
24 Q. OCkay. So the reason it says "Provider Power" is
25 just because she hasn't changed her --
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She may not have changed it. She -- you'd think
she woul d have.

MR. CUMM NS: VWhat's the Bates number on
t hat ?

MS. HEWEY: It doesn't have one.
M. Clavet, can you tell me about any other
litigation that Provider Power has been involved
I n?
Provi der Power has been involved in ... |I'm not
sure when Provider Power was established, but when
| say "Provider Power"” |'mthinking about the
energy conpanies thensel ves. So Provider Power may
have been involved in a contract dispute with
Freedom Energy. That was pretty early on; right
out of the gate. Li ke 2011-ish shall. Then we
were -- Provider Power was involved in a dispute
about an ex-enpl oyee of Freedom named Frank Dunont.
What were the outcomes of those litigations?
The outcome of the contract dispute was -- we were
trying to cancel the contract and we weren't
all owed to cancel the contract with Freedom Energy.
So we paid them for services over a two- or
three-year period. W were into the first year,
and | think it was a three-year contract.

Was there a judgnment entered agai nst Provider Power
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in that case?

" m not sure how it worKks.

You | ost the case.

We | ost the ability to cancel the contract. W had
to pay in full

And that case was here in Maine?

That case would have been here in Maine, yes.

What about -- what was the outcome of the case in
New Hampshire?

That case was in New Hanpshire and we | ost that
case.

Was there a verdict or a judgment that --

Yeah, there was a verdict for something | ess than a
mllion bucks.

Was Provider Power accused of destroying documents
in that case?

| don't recall if there was any destruction of
documents in that case.

Was the jury in that case instructed that you had
destroyed evi dence?

| don't recall if they were instructed. I
certainly have copies of it, but I don't recall.
It's been a couple years since | dealt with that.
Did you destroy any documents in this case?

No.
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MR. DONAHUE: | think I"mall set for now,
reserving our right to open the deposition on the
topics for which the witness was not prepared.

MS. HEWEY: \Which topics are those?

MR. CUMM NS: While Ben's doing that, we need
the documents that support the cal cul ati on of
Exhi bit 35.

MS. HEWEY: | can't help you with that
because we don't have any documents.

MR. CUMM NS: Well, the witness has testified
that there are documents that provide the basis for
t hese numbers. He testified to that about 17
m nut es ago.

MS. HEWEY: All I"'mtelling you --

MR. AROMANDO: We've agreed to go back and
| ook to see if there's anything else.

MR. CUMM NS: ' m sure you will, but this
witness is the Provider Power person and is a
separate defendant in this case. It's, quite
frankly, inconceivable that there are not docunents
t hat provide the catalyst for these numbers, but
that's just my pitch.

MS. HEWEY: Are you |looking for --

MR. DONAHUE: -- my amended notice of

deposi tion.
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MR. AROMANDO: It was Exhibit 1.

MR. CUMM NS: Why don't we take a | ook at
t hat and provide a letter after you've had a chance
to reflect. Then they'll know exactly the subject
matters.

MR. AROMANDO: You must have something in
m nd.

MS. HEWEY: \What |'m going to say is if there
are areas that you don't believe were fully
explored, |I'"mgoing to give you the opportunity to
explore them now. | f you don't explore them now,
then I'"m going to take the position that you have
no right to go further. |"mjust telling you that.

MR. CUMM NS: The problemis -- the issue is
not whet her or not they can be explored. The
I ssue, and the reason that we were going to
adj ourn, was that the witness clearly manifested
that he had not been properly prepared for this
deposition pursuant to Rule 30(b)(6). Now, what
" m suggesting is we've covered a |ot of turf,
whi ch we've pursued in response to John's
suggestion, which was a good one, without waiving
the opportunity to raise those issues. So what I'm
suggesting is let's adjourn the deposition now and

we will then provide you with a delineation of
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those matters that we believe he was not prepared
properly to deal with. It's not a matter -- the
Holy Spirit hasn't descended on him since we took
the break at lunchtime, so | don't think he's going
to be any better prepared now than he was at that
time.

So we will give you a delineation of
that within the next day or so.

MS. HEWEY: ' m not going to --

MR. DONAHUE: Let me state nmy objection on
the record and then we can --

MS. HEWEY: | don't agree that he was not
properly prepared and |'m not agreeing to the
adj ournment of the deposition. So if there are
additional areas that you want to talk to him
about, you should do that now.

MR. DONAHUE: -- go over everything we did
this morning where he had no idea when certain
documents were created or what time certain
advertisements ran --

MS. HEWEY: | want you to do whatever you
feel that you need to do to finish this deposition.

MR. DONAHUE: He testified, when we started
this deposition, that he had done al nost nothing to

prepare. He had tal ked to no one and he had
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reviewed only the terms of service.

MS. HEWEY: He di d not

the terms of service but --

say he reviewed only

MR. DONAHUE: We can go back --

MS. HEWEY: -- also point out -- sorry.
Didn't mean to interrupt you.
MR. DONAHUE: | feel that he was unprepared

to answer deposition subject

i dea - -

matter 7. He had no

(Si mul taneous speaking.)

MR. DONAHUE: -- b owi

there were numerous exhibits,

identify to you that

exampl es of

El ectricity Maine marketing materials, that M.

Cl avet had no idea what they were, when they were

produced, when they were provided, how they were

di stri but ed. | think that's
subj ect matter of Number 7.

| ot of things that were laid

clearly within the
He had no idea on a

out in Number 7.

MR. CUMM NS: You may not agree, but we're

going to adjourn it. You can object to it. We'l

send you a letter and then at

some point it wil

get resol ved. Let's not perpetuate this. Nobody' s

going to win this war of words. | suggest we

adjourn, you'll object to the adjournment, and we

will give you a letter delineating those areas on
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which we think he was not properly prepared.
MR. DONAHUE: ' m just going to put a little
more on the record.
MR. CUMM NS: Ben, you're spinning your
wheel s, but go ahead.
MR. DONAHUE: So if you feel that that is
i naccurate, Melissa, you -- if he doesn't know what

this is, and this is clearly Electricity Maine
mar keting materials, please explain why you think
he was properly prepared.

MS. HEWEY: | feel he is properly prepared
because he is the person who ran the company, he
knows nost about the company. \What the rule
requires that we do is identify the person who
knows the most and have that person prepare as nuch
as he can. Putting that out there with no date and
asking him where it was published, how would he
know? There's no preparation that this man could
do now that he doesn't have those documents
anymore. That's my position.

MR. CUMM NS: Melissa, let me explain
something to you. What you just said about your
obligation is not correct. You can produce the
janitor and he could be required to prepare hinself

for the deposition. That's the obligation. He's
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designated to testify on behalf of the entity. And
in my 50-whatever years, |'ve seen a | ot of people
who are basically brain dead but who got tuned up
for a 30(b)(6) deposition. This witness was not
tuned up for a 30(b)(6) deposition on certain
subjects. We'II|l delineate those in particular for
you. Let's adjourn now and end the debate.

MR. AROMANDO: Well, we join Provider Power's
position. We think there's been a full and fair
opportunity. The witness was one of the two
princi pals of the company. These topics are very
general. To throw out specific documents and ask
chapter and verse when you didn't provide them
ahead of time or reference --

MR. DONAHUE: You al so had the opportunity to
object and you didn't object --

MR. CUMM NS: John, you don't represent
Provi der Power, so your observation is hel pful, but
It's not instructive.

So why don't we adjourn.

MR. DONAHUE: Before we adjourn, I'd like to
just go through a couple other subject matters t hat
I think the witness was not prepared to answer.

I n addition to Number 7, the witness had

limted know edge of re-enroll ment procedures;
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specifically topic Nunmbers 11 and 13. That's
pretty specific. He couldn't distinguish between
-- tell me whether the notice that | presented him
and designated as an exhibit was simlar to other
re-enroll ment notices.

MS. HEWEY: | di sagree with that
characterization of his testimny.

MR. DONAHUE: Well, the record will reflect
what he said, but clearly if he was not prepared to
tell me which renewal notices were sent at what
times and whether or not the renewal notices were

the same as other ones, he was not properly

prepar ed.

MS. HEWEY: | disagree that that's what he
sai d.

MR. DONAHUE: Well, would you agree with me
that that is -- if he's not prepared to tell me

t hose things, then he --

MS. HEWEY: No. | disagree that your
guestions -- | think what he said was if renewal
notices were sent out in advance they were all the
same except for the names and other stuff I|ike
t hat .

MR. DONAHUE: Well, that's what | think he

was unprepared to testify to in addition to the
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stuff that we're going to notify you about by
e-mail .
That's all | have.
MS. HEWEY: Okay.
(The record was closed at 4:27 P.M)

* * * * *

175
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1 CERTI FI CATE OF REPORTER
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3 Not ary Public comm ssioned by the State of Maine, hereby
4 certify that the within-named deponent was sworn to
5 testify the truth, the whole truth, and nothing but the
6 truth in the aforementi oned cause of action.
7 | further certify that this deposition was
8 stenographically reported by me and | ater reduced to
9 print through Computer-Aided Transcription, and the
10 foregoing is a full and true record of the testinony
11 given by the deponent to the best of ny ability.
12 | further certify that | am a disinterested person
13 in the event or outcome of the above-named cause of
14 action.
15 I N W TNESS WHEREOF, | subscribe nmy hand and affix

16 my seal this 15th day of May, 2018.

17 Dat ed at South Portl and, Maine.
18
19

21 Not ary Publ i

22 My comm ssion expires
December 7, 2020

23

24

25

20 4_%244‘ Lowa (). 2, _
Christina J. uver nay 7
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CAPTI ON:  VEILLEUX ET AL V. ELECTRICITY MAINE, LLC ET AL

DEPONENT: EM LE L. CLAVET

I, , the deponent,

acknowl edge that | have read Pages t hrough

inclusive of the transcript of ny deposition taken on
April 30, 2018. | further acknow edge that:
(check appropriate | anguage)

- the same is a true, correct, and conpl ete
transcription of the answers given by me
to the questions recorded therein.

OR

- except for the changes noted on the
attached errata sheet, the same is a true,
correct, and conplete transcription of the
answers given by me to the questions
recorded therein.

EM LE L. CLAVET

Subscri bed and sworn to before ne

this day of , 2018.

Not ary Public

My comm ssion expires:
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1 ERRATA PAGE
2 CAPTI ON: VEI LLEUX ET AL V. ELECTRICITY MAINE, LLC ET AL

DEPONENT: EM LE L. CLAVET
3 DATE OF DEPOSI Tl ON: 4/ 30/ 18
4 THE ABOVE TRANSCRI PT SHOULD | NCLUDE THE FOLLOW NG

CHANGES:
5

Page: . c¢hange:
6

Li ne: ~___ Reason:.
7
8 Page: .~ c¢hange:
9 Li ne: ~___ Reason:. .
10

Page: ~_____ c¢hange:
11

Li ne: ~___ Reason:.
12

13 Page: __  Change:

14 Li ne: ~___ Reason:.
15

Page: ~_____ c¢hange:
16

Li ne: ~___ Reason:. .
17

18 Page: __  Change:

19 Li ne: ~___ Reason:.
20

Page: ~_____ c¢hange:
21

Li ne: ~___ Reason:.
22
23
24 EM LE L. CLAVET

25
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